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The  Changing  of  the  Guard 
at  the  Institute  of  Government 


Henry  W.  Lewis  Retires,  when  the  institute  s 

third  Director  took  office  in  November  1973,  he  told  his 
colleagues  that  he  would  take  early  retirement  at  the 
end  of  his  five-year  term.  Those  who  know  him  well 
knew  then  that  his  decision  was  made  not  by  choice  but 
from  a  profound  understanding  of  the  nature  of  the 
Institute,  the  Directorship,  and  the  special  relationship 
that  an  Institute  faculty  member  develops  and  must 
maintain  with  the  public  officials  who  are  both  his 
students  and  his  teachers.  And  so  the  time  has  come  for 
the  University,  the  Institute  faculty,  and  thousands  of 
public  officials  across  North  Carolina,  past  and  present, 
to  mark  the  retirement  of  Henry  W.  Lewis. 

Words  describing  extremes  tend  to  lose  their  mean- 
ing through  overuse  and  misapplication.  It  is  common- 
place to  describe  the  career  of  one  about  to  retire  as 
"distinguished"  — so  commonplace  that  one  takes  note 
of  the  omission.  .Searching  for  some  wav  to  counter  this 
tendency,  one  is  tempted  to  turn  to  the  nearest  ad\'erb 
for  help,  so  that  a  person  who  merits  the  unadorned 
adjecti\e  becomes  "truly  distinguished,"  Those  who 
know  Henry  Lewis  have  no  need  to  resort  to  tricks  of 
language  in  describing  his  career.  They  can  say,  in 
quiet  and  simple  confidence,  that  it  has  been  dis- 
tinguished. 

Henr\  joined  the  Institute  staff  earlv  in  194fi  after 
ser\ice  in  the  I'nited  States  Army  throughout  World 
War  II.  He  had  receised  his  undergraduate  degree  at 
Chapel  Hill  and  his  law  degree  from  Harvard  Law 
School.  His  roots  were  deep  in  North  Carolina's  soil, 
having  grown  up  in  Northampton  Counts'  within  ear- 
shot of  the  fine  old  courthouse  in  Jackson. 


In  1946  new  Institute  staff  members  did  not  have  the 
lu.xury  of  a  year  or  even  several  months  of  study  and 
preparation  before  launching  out  in  service;  they  were 
too  few  and  there  was  too  much  to  be  done.  Within 
three  months  of  his  arrival,  Henry  published  his  first 
article  in  Popular  Government,  entitled  "The  Primary 
Election."  It  was  a  classic  example  of  Institute  work, 
laying  down  in  concise  yet  complete  detail  the  proce- 
dures to  be  followed  by  precinct  officials  in  conducting 
the  upcoming  primary  election.  In  what  became  typical 
practice  for  Henry,  he  polished  and  expanded  this  first 
effort  into  a  Guidebook  for  County  and  Precinct  Elec- 
tion Officials,  which  went  through  fifteen  editions  un- 
der his  name  and  quickly  became  (and  remains  under 
Rud  Turnbull's  aegis  since  1972)  the  "bible"  of  local 
elections  officials. 

In  Henry's  own  words.  "Following  the  1947  General 
Assembly  I  was  thrust  unexpectedly  into  the  Property 
Tax  world,  and  I  did  not  find  the  prospect  hopeful." 
For  the  next  twenty-six  years  he  became  first  the 
student  of  local  tax  supervisors  and  tax  collectors  and 
then  their  teacher,  confidant,  and  friend.  He  wrote 
articles  for  Popular  Government  about  the  property  tax 
and  its  administration:  he  issued  special  bulletins;  he 
designed  and  taught  basic  training  courses  for  super- 
\isors  and  collectors;  he  organized  or  revitalized  their 
statewide  professional  organizations;  he  published 
guidebooks;  he  answered  hundreds  of  written  inquiries 
and  took  thousands  of  telephone  calls;  he  worked  tire- 
lessly with  a  succession  of  legislative  study  commissions 
in  re\ising  the  property  tax  law;  he  e\en  wrote  a  guide- 
book for  appraising  real  property,  which  to  his  surprise 
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(and  to  some  extent,  chagrin)  was  translated  into 
Japanese  and  used  by  the  United  States  Military  Gov- 
ernment for  tax  appraisals  in  Osaka.  Looking  back  on 
his  own  career  in  a  recent  speech  to  the  North  Carolina 
Association  of  Assessing  Officers.  Henry  summed  it  up 
in  characteristic  understatement:  "I  take  heart  in  two 
fundamental  changes  that  took  place  during  my  Prop- 
erty Tax  experience:  First,  the  tax  statutes  were  made 
much  easier  to  understand;  most  of  the  hidden  favors 
and  pitfalls  were  remo\ed.  Second,  the  men  and 
women  who  administer  North  Carolina's  property  tax 
laws  received  better  training  and  became  far  more 
knowledgeable  than  ever  before." 

In  October  1^73,  Henry  faced  the  most  difficult 
decision  of  his  career  when  Chancellor  Taylor  asked 
for  permission  to  nominate  him  to  the  Board  of  Gov- 
ernors for  appointment  as  Director  of  the  Institute. 
Henry  had  had  a  brief  tenure  as  an  Acting  Vice- 
President  of  The  University  of  North  Carolina  in  1M68- 
69  and.  though  he  served  with  distinction,  had  come 
away  from  the  experience  convinced  that  his  niche  in 
life  was  that  of  the  scholar-teacher,  not  an  administra- 
tor. Nevertheless,  he  bowed  to  the  wishes  of  the  Chan- 
cellor and  his  colleagues.  During  his  directorship  the 
Institute  has  prospered.  He  leaves  to  his  successor  a 
better  organization  than  he  found,  particularly  in  in- 
ternal administration.  Throughout  his  tenure  as  Direc- 
tor, he  has  had  one  overriding  goal:  to  pass  on  to  his 
younger  colleagues  the  vision  of  the  Institute's  mission 
to  the  State  of  North  Carolina  and  its  public  officials 
first  conceived  bv  Albert  Coates. 


Each  Institute  publication  carries  the  simple  state- 
ment that  the  Institute  of  Go\ernment  is  an  integral 
part  of  The  University  of  North  Carolina  at  Chapel  Hill. 
Since  1795  the  University  has  been  blessed  from  gen- 
eration to  generation  with  distinguished  men  and 
women  who  ha\e  made  it  the  great  institution  it  is 
today.  Many  of  them  are  memorialized  in  plaques  of 
stone  in  Memorial  Hall,  in  portraits  and  statuary,  in 
monuments,  in  the  names  of  campus  buildings.  The 
particular  mark  of  honor  bestowed  by  the  L!ni\  ersity  on 
its  most  distinguished  faculty  is  the  Kenan  Professor- 
ships. In  1975  Henry  W.  Lewis  became  the  first  In- 
stitute faculty  member  to  be  made  a  Kenan  Professor. 
By  this  token,  the  University  paid  tribute  not  only  to 
Henry  Lewis  but  also  to  the  institution  that  in  large 
measure  is  the  work  of  his  hands. 

Shakespeare  said  "What's  past  is  prologue."  So  it  is 
with  the  distinguished  career  of  Henry  W.  Lewis.  Re- 
tirement from  the  Institute  will  free  him  to  pursue  his 
life-long  interest  in  historical  research.  For  the  Institute, 
his  career  will  serve  as  the  standard  of  excellence  by 
which  all  our  efforts  are  measured.  It  is  a  challenge  in 
the  present  to  face  the  future  with  his  steadfastness  of 
purpose  and  his  abiding  faith  that  the  public  officials  of 
North  Carolina  and  The  University  of  North  Carolina 
at  Chapel  Hill,  joined  in  the  Institute  of  Government, 
can  work  to  improve  our  state  and  local  governments 
fcir  the  benefit  of  all  the  people.  — /o.'it'/'/?  S.  Ferrell 


2  i  Popular  Government 


John  Sanders  Returns,  institute  ot  Government 
faculty  members  and  clients  greeted  the  announcement 
this  fall  of  John  Sanders"  appointment  as  the  Institute's 
new  director  with  the  enthusiasm  of  a  Homecoming. 
And  indeed  it  was,  for  he  has  returned  to  a  post  he  held 
for  eleven  years  before  becoming  Vice-President  for 
Planning  of  the  University  of  North  Carolina  at  the  end 
of  1973^ 

Thus  John  Sanders  becomes  both  the  second  and  the 
fourth  director  of  the  Institute,  having  taken  over  the 
reins  in  1962  from  its  founder  and  long-time  director. 
Albert  Coates.  and  now  from  Henry  Lewis.  One  with 
his  tastes  for  history  and  government  might  find  an 
analogy  in  President  Grover  Cleveland's  triumphal 
return  to  office  for  his  second  term  after  a  four-year 
lapse. 

On  this  occasion  it  might  not  be  amiss  to  quote  from 
an  assessment  by  Jake  Wicker  five  years  ago.  while  the 
memory  of  Sanders'  first  directorship  was  fresh. 

If  it  is  true  that  an  administrator's  chief  role  is  to 
expedite  the  work  of  his  colleagues  and  bring  out 
the  best  in  them,  then  John  Sanders  was  an  un- 
qualified success  at  the  Institute.  First  of  all.  he 
had  a  strong  concept  of  the  Institute's  mission  in 
serving  the  people  of  North  Carolina,  and  all  of  his 
leadership  was  directed  towards  that  end.  He  was 
utterly  fair  with  all  who  worked  at  the  Institute, 
and  his  colleagues  knew  that  his  comments  and 
criticisms  came  from  perceptive  insights  and  were 
aimed  at  improving  the  Institute's  ser\ice  to  the 
state.  Members  of  the  staff  and  faculty  during  his 
directorship  did  not  work  for  John  Sanders;  they 
worked  for  the  people  of  the  state  and  their  gov- 
ernments through  the  Institute  and  with  Sanders. 

In  his  vision  for  the  Institute,  he  saw  its  work  ex- 
panding steadily,  but  he  had  constant  concern  for 
its  quality.  He  was  not  interested  in  empire-building 
—  he  sought  the  growth  and  well-being  of  the 
Institute  solely  in  order  that  its  mission  might  be 
better  accomplished.  He  belie\ed  strongly  in  the 
Institute's  operating  principles  of  competence, 
objectivity,  and  nonadvocacy,  and  he  saw  the  In- 
stitute as  being  in  the  service  of  all  the  people  of 
the  state,  of  all  political  factions  and  parties,  and  of 
all  levels  and  units  of  government. 

John  Sanders  came  quite  honestly  by  the  attitudes 
described  in  Wicker's  appraisal,  for  by  both  birth  and 
affection,  he  is  a  North  Carolinian.  He  grew  up  in  the 
town  of  Four  Oaks,  and  thus  is  one  of  the  remarkable 
group  of  Johnston  County  men  who  have  served  on  the 
Institute's  faculty:  Albert  Coates  himself,  UNC  Chan- 
cellor and  Law  Professor  William  Aycock.  Paul  John- 
ston (later  the  state's  first  Director  of  .Administration), 
and  Dean  Robert  Bvrd  of  the  UNC  Law  School. 


Sanders'  education  reinforced  this  heritage,  first  at 
North  Carolina  State  Uni\ersity  and  then,  following  a 
stint  in  the  U,S.  Navy,  at  the  University  of  North  Caro- 
lina at  Chapel  Hill.  At  N.C.  State  he  started  to  become 
an  architect.  At  UNC  he  majored  in  history  with  a 
minor  in  political  science:  did  a  year's  graduate  study  in 
American  history:  and  finally  graduated  from  the 
School  of  Law. 

Throughout  these  years  he  was  marked  as  a  leader. 
At  UNC  he  capped  an  active  career  in  student  govern- 
ment by  winning  election  as  president  of  the  student 
body,  and  he  was  tapped  for  both  the  Order  of  the 
Golden  Fleece  and  the  Order  of  the  Grail.  He  ranked 
near  the  top  of  his  law  class,  was  elected  to  the  Order  of 
the  Coif,  and  served  as  an  associate  editor  of  the  UNC 
Law  Review.  As  a  result  of  his  law  school  record  he 
recei\ed  the  singular  honor  of  being  chosen  to  serve  as 
law  clerk  to  Chief  Judge  John  J.  Parker.  U.S.  Court  of 
Appeals  for  the  Fourth  Circuit. 

In  view  of  this  background,  it  was  natural  that  Albert 
Coates  offered  Sanders  a  position  on  the  Institute 
faculty  in  1956  and  that  he  accepted  this  offer.  He  had 
worked  as  a  research  assistant  for  the  Institute  while  a 
law  student,  and  he  had  been  impressed  with  its  oppor- 
tunities for  public  service  while  he  was  impressing  the 
Institute  faculty  with  his  ability.  Neither  set  of  expec- 
tations was  disappointed. 
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During  the  six  years  that  preceded  his  directorship 
and  on  a  part-time  basis  thereafter.  Sanders'  principal 
fields  of  interest  were  state  government  organization 
and  administration:  state  constitutional  revision:  legis- 
lative representation:  and  higher  education  organiza- 
tion and  administration. 

In  the  area  of  state  government,  he  served  as  princi- 
pal staff  member  for  a  series  of  Commissions  on  Re- 
organization of  State  Government.  Among  his  major 
accomplishments  was  drafting  the  legislation  under 
which  the  state's  first  Department  of  .Administration 
was  created. 

He  assisted  two  commissions  concerned  with  revi- 
sion of  the  State  Constitution:  The  North  Carolina 
Constitutional  Commission  in  1958-59  and  the  North 
Carolina  State  Constitution  Study  Commission  in  1968- 
69.  The  latter  produced  the  extensive  constitutional 
revisions  that  were  adopted  in  1970. 

Sanders  was  recognized  as  the  state's  foremost 
authority  in  the  field  of  legislative  representation.  As  a 
disinterested  expert  he  was  consulted  by  the  attorneys 
on  both  sides  and  the  presiding  federal  judge  in  the 
landmark  case  which  led  to  reapportionment  of  the 
General  Assembly,  and  he  assisted  the  legislative  com- 
mittee that  drafted  the  new  plan  of  representation  in 
response  to  the  court's  decision. 

As  a  staff  member  for  the  Go\ernor's  Commission  on 
Education  beyond  the  High  School  and  ad\iser  to  sub- 
sequent commissions  and  the  Go\ernor,  he  played  a 
key  role  in  de\eloping  the  plans  by  which  the  state's 
svstem  of  higher  education  was  reorganized   in   the 


1960s.  This  experience  was  supplemented  by  extensive 
administrative  assignments  within  the  University  at 
Chapel  Hill,  including  terms  as  chairman  of  the  Chan- 
cellor's Ad\isory  Committee:  chairman  of  the  special 
committee  that  produced  the  University's  first  affirma- 
tive action  plan:  chairman  of  the  University  Facultv 
Advisory  Council:  and  first  chairman  of  the  All- 
University  Faculty  Assembly. 

Obviously  this  background  and  experience  fitted 
Sanders  perfectly  for  the  assignment  as  Vice-President 
for  Planning  of  the  University  System  to  which  he  was 
called  in  the  fall  of  1973.  .And  it  explains  whv  he  has 
been  at  the  center  of  most  of  the  major  struggles  in- 
volving the  l'ni\ersity  since  that  date. 

A  lesser  man  would  have  found  that  this  multitude  of 
professional  activities  effecti\ely  consumed  all  his 
waking  hours.  But  somehow  Sanders  has  managed  to 
pursue  other  interests  stemming  from  his  background 
and  education.  He  has  had  a  longstanding  love  affair 
with  the  State  Capitol  building  and  its  history,  and  he 
has  become  a  recognized  authority  and  ad\iser  to  those 
charged  with  its  reno\ation.  He  has  tramped  o\er  most 
of  the  major  Civil  War  battlefields.  He  has  explored 
London  and  Edinburgh,  seeking  architectural  treasures 
and  curiosities.  Together  with  his  wife.  .Ann.  also  a  his- 
torian by  training  and  instinct,  he  has  become  a  col- 
lector of  antique  furniture  and  siher.  .And  he  and  Ann 
are  the  parents  of  three  lo\ely  children  — Tracy,  Jane, 
and  William. 

To  such  a  man  and  his  famih  the  Institute  faculty 
bade  a  reluctant  farewell  in  l^",^.  With  great  pleasure, 
thev  now  sa\.  "Welcome  home'." ^Philip  P.  Green.  Jr. 


4     Popular  Government 


Introduction  to  a  Courts  Issue 


TWO  YEARS  AGO.  the  Winter  1977  issue  of  Popu- 
lar Government  reviewed  United  States  Supreme 
Court  decisions  of  the  Court's  1975-76  term  that  af- 
fected state  and  local  government.  This  issue  of  Pop- 
ular Government  renews  and  updates  that  effort. 

The  seven  articles  that  follow  examine  U.S.  Su- 
preme Court  decisions  of  the  1977-78  term  that  are 
important  to  state  and  local  government,  particular- 
ly in  North  Carolina.  The  articles,  which  are  written 
by  Institute  of  Government  faculty  members,  deal 
with  the  following  topics: 

(1)  Criminal  sentencing:  Especially  the  question  of 
how  much  discretion  judges  should  have  in  setting 
criminal  sentences. 

(2)  Capital  punishment:  The  overturn  of  the  death 
penalty  in  two  cases— one  involving  the  intentional 
killing  of  a  police  officer  and  the  other  involving  a 
forcible  rape. 

(3l  Election  laws:  Corporate  expenditures  that  are 
made  to  influence  elections  and  referenda;  appor- 
tionment of  legislative  bodies. 

1 4)  Land  use  regulation:  Exclusive  and  exclusion- 
ary zoning;  historic  preservation. 

(5)  Governmental  immunity:  The  decision  that  a 
person  whose  federal  civil  rights  are  violated  by  a 
local  government  can  sue  the  local  government  to 
recover  money  damages  from  public  funds. 

(6l  School  law:  Most  notably  the  Bakke  case  on 
affirmative  action. 


(7)  Government  employment  and  personnel  prac- 
tices: Particularly  how  they  affect  constitutional 
rights. 

State  court  decisions  also  affect  the  course  of 
North  Carolina  state  and  local  government.  The 
authors  of  the  articles  on  criminal  sentencing,  elec- 
tion laws,  and  land  use  regulation  review  recent  de- 
cisions by  North  Carolina  courts  affecting  law  and 
practice  in  their  areas. 

Another  Institute  of  Government  faculty  member 
wrote  the  two  articles  that  follow  those  reviewing 
court  decisions.  The  articles  discuss  the  North  Caro- 
lina judiciary.  One  of  these  evaluates  the  state's 
experience  with  Governor  Hunt's  new  voluntary 
merit  method  for  selecting  superior  court  judges. 
The  other  describes  the  work  of  the  North  Carolina 
Judicial  Standards  Commission.  The  Commission  is 
authorized  to  recommend  to  the  state  Supreme 
Court  censure  or  removal  of  judges  for  misconduct, 
failure  to  perform  duties,  and  other  causes. 

We  hope  that  all  of  the  articles  in  this  issue  of 
Popular  Government  will  be  informative  to  those 
who  read  the  magazine.  In  particular,  we  hi^pe  that 
the  review  and  discussion  of  court  cases  will  enable 
officials  to  assess  whether  the  governmental  prac- 
tices for  which  they  are  responsible  meet  the  judi- 
cially defined  standards  discussed  here. 
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Sentencing  Criminals: 

Issues  in  Recent  Court  Decisions 


Stevens  H.  Clarke 


Editor's  Note—  Since  this  article  went  to 
press,  the  presumptivt^sentencing  bill  (men- 
tioned on  page  9)  has  been  revised  and  rein- 
troduced in  the  1979  General  Assembly  as 
part  of  the  Governor's  legislative  package. 

The  Locklear  case 

The  recent  North  CaroHna  case  of 
Stale  V.  Locklear'  raises  most  of  the 
issues  in  the  law  of  criminal  sentenciny 
today.  An  undercover  police  agent 
approached  a  man  named  Leonard  and 
told  him  he  wanted  to  buy  some 
marijuana.  Leonard  took  the  agent  to 
the  home  of  Locklear,  the  defendant: 
after  receiving  S20  from  the  agent, 
Leonard  walked  to  the  hack  of  the  de- 
fendant's house.  He  returned,  accom- 
panied by  Locklear  and  carrying  a  bag 
of  marijuana.  Leonard  handed  the 
marijuana  to  the  agent,  who,  after  in- 
specting it,  complained  that  it  was  of 
poor  quality.  Locklear  then  examined 
the  bag  and  replied,  "There  is  no  trash 
in  that  pot.  It's  just  like  all  the  other  I 
got,  and  I  haven't  had  any  complaint." 
The  agent  'ook  the  bag,  which  con- 
tained about  24  grams  (less  than  an 
ounce)  of  m.arijuana.  At  Locklear's 
trial,  Leonard  testified  that  Locklear 
was  not  involved  in  the  sale.  Neverthe- 
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less,  Locklear  was  convicted  of  two 
offenses:  felonious  possession  of  mari- 
juana with  intent  to  sell,  and  sale  of 
marijuana.  Although  Locklear  had  no 
criminal  record  and  was  under  21  years 
of  age,  the  trial  judge  imposed  the 
maximum  five-year  term  of  imprison- 
ment for  each  offense,  the  terms  to  run 
consecutively —  a  total  of  ten  years. 

The  Locklear  case  brings  out  some 
important  aspects  of  the  law  of  sentenc- 
ing. The  sentencing  judge  has  been 
given  broad  discretion.  In  Locklear's 
two  offenses,  the  law  permitted  punish- 
ments that  ranged  from  probation  with- 
out imprisonment  to  five  years'  impris- 
onment.- (The  range  is  even  broader 
for  some  other  offenses— second-degree 
rape,  for  example,  is  punishable  by  pro- 
bation or  imprisonment  for  any  term  up 
to  life.')  The  judge  has  complete  discre- 
tion to  impose  probation  or  an  active 
sentence  and  to  make  multiple  sen- 
tences run  concurrently  or  consecutive- 
ly,'' and  the  law  provides  no  standards 
for  him  in  exercising  this  discretion. 
The  prison  system  and  the  Parole  Com- 
mission also  have  broad  discretion  in 
deciding  the  actual  amount  of  time  an 
offender  serves. 

Like  judges  in  most  states,  the  sen- 
tencing judge  in  North  Carolina  not 
only  has  a  wide  choice  of  options,  but 
also  is  not  required  to  put  any  reasons 
for  his  sentence  on  the  record.  This 
means  that  the  appellate  courts  rarely 


are  able  to  review  the  appropriateness 
of  a  sentence.  Furthermore,  the  judge 
has  extensive  latitude  in  choosing  facts 
as  a  basis  for  sentencing.  Whether  a 
presentence  investigation  is  ordered, 
and  what  it  will  cover,  is  entirely  up  to 
the  judge. ^  The  court  is  much  less  re- 
stricted in  sentencing  than  at  trial  in  the 
kind  of  evidence  it  may  consider,  as 
illustrated  by  the  Locklear  case.  At 
Locklear's  sentencing  hearing,  a  deputy 
sheriff  testified  (over  the  defendant's 
objection)  that  a  reliable  informer, 
whom  he  would  not  name,  had  told  him 
that  Locklear  had  been  selling  from 
S500  to  51,000  worth  of  marijuana  per 
week.  (This  was  hearsay  testimony  and 
could  not  have  been  used  at  Locklear's 
trial.)  The  trial  judge  apparently  based 
his  two  consecutive  maximum  sentences 
on  this  hearsay  testimony  and  also  on 
his  belief,  as  he  said  at  the  hearing,  that 
Locklear  and  Leonard  had  concocted  a 
story. 

On  appeal,  the  North  Carolina  Court 
of  Appeals  held  that  Locklear's  sen- 
tences were  invalid  because  they  were 
based  solely  on  "rank  hearsay,"  The 
court  said  that  since  Locklear  had  no 
record  and  was  under  21,  and  since 
there  was  no  other  evidence  in  aggrava- 
tion of  punishment  on  the  record,  the 
deputy  sheriff's  hearsay  testimony  was 
apparently  the  only  information  on 
which  the  severe  sentences  were  based. 
Furthermore,  the  hearsay  was  different 
from  hearsay  that  had  been  allowed  as 
the  basis  of  sentencint:  in  other  cases. 


2.  N.C.  Gen.  Stat.  S  90-95. 
,t.  N.C.  Gen  Stat  s  14-21. 
4.  N.C.  Gen  St  .at.  ss   I.^.A-1341. -i,3S4. 
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The  hearsay  testimony  related  not  to 
the  offenses  of  which  Locklear  was 
found  guilty  but  to  other  drug  selling  for 
which  he  had  not  been  charged. 

On  further  appeal,  the  North  Caro- 
lina Supreme  Court  reversed,  holding 
that  the  sentences  were  proper.  The 
Supreme  Court  adopted  the  dissenting 
opinion  of  Court  of  Appeals  Judge 
Naomi  Morris.  Judge  Morris  observed 
that  a  sentencing  judge  may  rely  on 
presentence  reports,  which  often  con- 
tain a  great  deal  of  hearsay.  She  also 
noted  that  a  sentence  may  be  bused  on 
hearsay  if  the  defendant  is  given  the 
opportunity  to  refute  it.  and  Locklear 
was  given  that  opportunity.  Further- 
more. Judge  Morris  said,  the  trial 
court's  sentence  was  based  not  solely 
on  hearsay  but  also  on  the  judge's  belief 
that  the  defendant  had  lied  at  his  trial. 
Justice  E.xum.  a  critic  of  overly  broad 
sentencing  discretion,  concurred  in  the 
Supreme  Court's  opinion.  While  dis- 
agreeing with  the  view  that  trial  judges 
should  have  the  broadest  possible  dis- 
cretion in  sentencing.  Justice  Exum 
agreed  with  Judge  Morris  that  under 
present  law.  Locklear's  sentences  were 
valid  because  he  had  had  an  oppor- 
tunity to  refute  the  hearsay  testimony. 
Locklear's  failure  to  take  advantage  of 
this  opportunity  did  not  make  his  sen- 
tencing hearing  unfair.  Thus.  Justice 
E.xum  concluded,  "The  sentence  im- 
posed, while  far  longer  and  harsher 
than  is  normally  imposed  under  such 
circumstances,  must,  under  our  present 
sentencing  procedures,  be  allowed  to 
stand." 

I, Although  the  State  Supreme  Court 
found  no  error  in  Locklear's  sentencing, 
it  did  grant  him  a  new  trial  because  of 
the  district  attorney's  improper  conduct 
in  calling  the  defendant  a  liar  during  the 
trial.) 


The  controversy  over 
indeterminate  sentencing 

The  notion  that  government  officials 
should  have  wide  discretion  in  imposing 
and  carrying  out  criminal  punishments 
is  based  on  the  premise  that  the  state- 
through  the  courts,  prison  administra- 
tion, and  parole  board  — is  able  to  iden- 
tify the  offender's  problems,  predict  his 
future  dangerousness.  prescribe  appro- 


priate correctional  treatment  for  him, 
and  decide  how  much  treatment  and 
confinement  he  must  have  to  lessen  his 
risk  to  society.  Faith  in  this  idea  has 
been  seriously  shaken  in  recent  years. 
Recent  research  has  shown  that  correc- 
tional rehabilitation  programs  rarely 
succeed  in  reforming  criminals  and  that 
predicting  dangerous  behavior  is  dif- 
ficult." Consequently  many  legal  think- 
ers have  begun  to  fall  back  on  a  more 
parsimonious  philosophy  of  punish- 
ment. Many  are  beginning  to  feel  that 
perhaps  penal  agencies  (including  the 
criminal  courts)  should  simply  stick  to 
punishment  as  fair  as  possible,  since  the 
agencies  stand  little  chance  of  influenc- 
ing an  offender's  future  beha\  ior. 

The  loss  of  confidence  in  our  ability 
to  predict  dangerous  behavior  and  to 
rehabilitate  criminals  has  taken  away 
much  of  the  justification  for  the  large 
variation  in  sentences.  .A  number  of 
writers  ha\e  recently  proposed  ways  of 
making  sentences  more  uniform,  pre- 
dictable, and  fair.  Marvin  Frankel,  a 
law  professor  and  trial  judge,  has  been 
perhaps  the  most  eloquent  critic  of  sen- 
tencing laws  and  practices.  Judge 
Frankel  believes  that  curbing  the  exces- 
sive variation  in  sentencing  cannot  be 
left  to  judges  themselves,  but  requires 
more  careful  regulation  by  law.  He 
recommends  that  legislation  spell  out 
the  valid  purposes  of  sentencing  and 
that  the  legislature,  or  a  sentencing 
commission,  establish  rules  or  guide- 
lines on  the  factors  to  be  considered  in 
sentencing.  He  suggests  that  factors  rel- 
evant to  sentencing  be  stated  as  objec- 
tively as  possible  in  the  form  of  a  check- 
list or  numerical  scale;  these  factors 
would  be  used  by  the  sentencing  judge, 
lawyers,  and  probation  officers  in  rec- 
ommending sentences  and  by  appellate 
courts  in  reviewing  the  appropriateness 
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gerousness: Clear  and  Convincing  Evidence. 

29  Rutgers  L  Rev.  io«4  (1976);  Wenk, 
Robison.  &  Smith,  Can  Violence  Be  Pre- 
dicted? 18  Crime  &   Delinquency  393 
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of  the  sentence."  Some  sentencing  re- 
form proposals  have  gone  much  further 
than  Frankel's.  For  example,  a  task 
force  on  criminal  sentencing  recom- 
mended not  only  that  factors  relevant 
to  sentencing  be  enumerated  in  the  stat- 
utes but  also  that  each  statute  specify 
the  precise  effect  that  each  factor  will 
have  on  the  sentence." 

Critics  have  reacted  to  these  demands 
for  reducing  judicial  discretion  in  sen- 
tencing. They  argue  that  determinate- 
sentencing  proposals  will  make  punish- 
ments too  mechanical  and  harsh  and 
will  increase  the  population  of  prisons— 
as  in  North  Carolina,  where  prisons  are 
already  bursting  at  the  seams.  Critics 
also  feel  that  determinate-sentencing 
proposals  ignore  the  reality  of  sentenc- 
ing. They  point  out  that  the  sentence  is 
usually  not  the  result  of  an  independent 
decision  by  the  judge  after  the  defend- 
ant's guilt  has  been  established;  it  is 
usually  the  product  of  plea  bargaining 
between  the  prosecutor  and  the  defense 
attorney,  who  may  ignore  or  evade  leg- 
islated sentencing  standards.  Albert 
Alschuler.  a  law  professor  who  has 
spent  much  of  the  last  13  years  closely 
observing  plea  bargaining  practices 
throughout  the  country,  has  said  that 
determinate-sentencing  laws  will  simply 
give  prosecutors  more  power  in  plea 
negotiations.  While  he  agrees  that  re- 
ducing discretion  in  sentencing  is  neces- 
sary, he  contends  that  it  cannot  be  done 
effectively  until  we  "bite  the  bullet  on 
the  question  of  plea  bargaining,"" 

Action  by  legislatures 
and  appellate  courts 

Several  states— including  Maine,  In- 
diana, and  California— have  recently 
passed  laws  reducing  discretion  in  sen- 
tencing and  parole,  California's  is  the 
most  elaborate  of  these  new  laws.  It 
establishes  "presumptive"  sentencing  in 
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which  a  three-year  range  of  prison 
terms  is  set  for  each  crime  (for  example, 
two,  three,  or  four  years  for  robbery  I. 
The  middle  prison  term  (for  robbery, 
three  years)  is  the  "presimiplivc"  or 
"normal"  sentence:  the  judge  must  im- 
pose it  unless  certain  mitigating  or 
aggravating  circumstances  are  proved 
in  a  hearing  after  conviction.  The  Cali- 
fornia Judicial  Council,  as  required  by 
law,  has  issued  specific  guidelines  that 
judges  must  follow  in  deciding  whether 
to  impose  the  upper  or  lower  prison 
terms  and  whether  to  impose  probation 
or  active  imprisonment.  The  Judicial 
Council's  guidelines  also  include  con- 
sideration of  circumstances  relating  to 
the  crime  as  well  as  to  characteristics  of 
the  defendant  — for  example,  whether 
the  crime  involved  great  bodily  harm, 
whether  the  defendant  was  a  leader  in 
the  crime  or  merely  a  passive  partici- 
pant, and  whether  he  has  had  frequent 
and  serious  prior  convictions.  The  law 
provides  specific  enhancements  for  cer- 
tain circumstances— for  example,  one 
extra  year  in  prison  if  the  offender  has 
previously  been  convicted  of  a  felony 
for  which  he  received  a  prison  sen- 
tence. Release  on  parole  is  abolished, 
but  a  one-third  reduction  of  the  prison 
term  is  allowed  for  good  behavior  in 
prison.  After  release  from  prison,  all 
offenders  must  be  on  parole  super- 
vision, normally  for  one  year.'" 

In  1977  a  bill"  was  introduced  in  the 
North  Carolina  General  Assembly  that 
would  have  narrowed  judicial  discre- 
tion in  sentencing  and  laid  a  foundation 
for  regular  review  of  sentences  by 
appellate  courts.  The  bill,  which  died  in 
committee,  grouped  felonies  into  five 
classes  for  punishment  purposes  and  set 
a  "presumptive"  prison  term  for  each 
type  of  felony.  The  sentencing  judge 
would  have  been  required  to  impose  the 
presumptive  term  unless  he  found  and 
stated  on  the  record  certain  mitigating 
or  aggravating  circumstances.  (This  last 
provision  of  the  bill  would  have  made 
nonpresumptive  sentences  reviewable 
on   appeal;    as   explained   later.   North 


Carolina  has  precedent  for  reviewing 
the  appropriateness  of  a  sentence  once 
the  basis  of  the  sentence  is  a  matter  of 
record.)  The  1977  bill  would  also  have 
abolished  release  on  parole  for  felons, 
although  it  would  have  allowed  one  day 
of  reduction  in  the  prison  term  for  each 
day  of  good  behavior  in  prison.  The 
General  Assembly  not  only  rejected  the 
presumptive-sentencing  concept  but  al- 
.so  enacted  an  extensive  Trial  Procedure 
Act'-  that  continues  the  sentencing 
judge's  broad  discretion,  without  re- 
quiring any  presentence  investigation 
or  statement  of  reasons  for  the  sen- 
tence. The  General  Assembly's  passage 
of  measures  requiring  seven  years  to  be 
served  before  parole  in  certain  offenses 
is  the  only  recent  indication  of  the  legis- 
lature's concern  about  overly  broad  di.s- 
cretion  in  sentencing  and  paroling.'^ 

The  courts  speak 
on  sentencing 

Recent  case  law  contains  some  scat- 
tered signs  that  appellate  courts  are 
beginning  to  curb  the  breadth  of  sen- 
tencing laws  and  the  discretion  of  the 
sentencing  judge.  The  California  Su- 
preme Court  held  in  1978  that  a  sen- 
tencing judge  abused  his  discretion 
when  he  placed  a  child-molester  on  pro- 
bation even  though  the  offender  had  a 
long  history  of  similar  offenses.'''  The 
Pennsylvania  Supreme  Court  recently 
decided  that  Pennsylvania's  trial  judges 
must  give  reasons  for  the  sentences 
they  impose.'^  A  1974  decision  of  the 
U.S.  Fourth  Circuit  Court  of  Appeals, 
which  includes  North  Carolina,  pro- 
vided precedent  for  later  federal  court 
decisions  striking  down  sentences  that 
are  disproportionate  to  the  seriousness 
of  the  offense.'"  In  1969  a  North  Caro- 
lina court  sentenced  a  man  named 
Thacker  to  48  to  .SO  years  for  the  crime 
of  safecracking  — then  punishable  by  10 
years  to  life  imprisonment.  (The  trial 


judge  gave  no  reasons  for  his  long 
sentence,  but  they  may  have  been 
Thacker's  record  of  breaking  and  enter- 
ing, larceny,  and  armed  robbery  and  his 
refusal  to  tell  who  his  accomplice  was.) 
In  1978  a  federal  court  ordered  that 
Thacker  be  either  resentenced  or  re- 
leased from  prison  because  his  sentence 
amounted  to  unconstitutional  cruel  and 
unusual  punishment.''  That  court  em- 
phasiz.ed  that  Thacker  used  no  profes- 
sional burglar  tools,  was  unarmed, 
threatened  no  one  personally,  and  stole 
less  than  .SIO.  The  court  noted  that  only 
in  North  Carolina  and  three  other  states 
could  such  a  long  sentence  have  been 
imposed  for  safecracking,  and  it  pointed 
out  that  the  North  Carolina  legislature 
had  recently  reduced  the  maximum  pen- 
alty for  safecracking  to  ."(0  years. 

Because  the  death  penalty  is  unique 
in  its  severity  and  irrevocability,  the 
U.S.  Supreme  Court  has  held  that  great 
care  is  needed  in  imposing  capital  pun- 
ishment and  that  the  basis  of  a  death 
sentence  must  be  reliable.  The  death 
penalty  can  be  unconstitutional  when  it 
is  disproportionately  severe  for  the 
offense  (as  it  has  been  held  to  be  for 
rape)'*  and  when  the  court's  discretion 
in  imposing  it  is  improperly  guided  — for 
example,  when  it  is  imposed  by  a  jury 
that  has  complete  discretion  to  impose 
either  death  or  life  imprisonment  with- 
out any  legislative  standards  to  guide 
it.'"  It  is  unconstitutional  for  death  to  be 
mandated  by  law  for  an  offense  without 
"particularized  consideration  of  the  rel- 
evant aspects  of  the  character  and  rec- 
ord of  each  convicted  defendant."  -"  The 
Supreme  Court  upheld  a  Georgia  capi- 
tal-sentencing statute  that  established  a 
separate  sentencing  proceeding  in 
which  the  jury  must  consider  both  the 
circumstances  of  the  crime  and  the 
character  of  the  defendant  before  im- 
posing death  for  first-degree  murder.-' 
I  continued  nn  p.  Ill 
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Recent  Decisions  on  Capital  Punishment 


Michael  Crowell 


IN  A  SERIES  OF  DECISIONS  IN  JL  LV.  1976.  the 
United  States  Supreme  Court  severely  limited  the  use 
of  capital  punishment.  A  clear  majiirity  held  that  since 
the  death  penalty  was  unique  and  its  consequences 
irre\ersible.  it  could  be  imposed  only  under  exception- 
ally restrictive  procedures.  Within  that  majority  were 
three  swing  \otes  supporting  the  \  iew  that  (  1 1  the  kinds 
of  crimes  subject  to  capital  punishment  had  to  be 
narrow  l\  defined.  (2)  the  sentencing  proceeding  had  to 
be  separate  from  the  determination  of  guilt.  i."*i  the 
sentencer  had  to  be  allowed  to  consider  possible 
aggra\ating  and  mitigating  circumstances  in  deciding 
whether  to  choose  death  as  the  punishment,  and  i4)  the 
appellate  courts  had  to  re\iew  the  propriety  of  each 
such  choice.  North  Carolina  was  one  ol  the  states 
whose  capital  punishment  procedures  were  disap- 
pro\ed.  .As  a  result,  the  1977  General  .Assembly  re\isc>.l 
the  murder  statute  and  enacted  new  prosisions  for 
capital  sentencing  that  closely  tracked  the  Georgia  and 
Florida  laws  accepted  b\  the  Court. 

Despite  the  great  length  and  multiple  opinions  of  the 
1976  decisions,  the  Supreme  Court  left  several  signifi- 
cant questions  unanswered.  The  two  most  important  of 
these  were  whether  capital  punishment  could  be  im- 
posed for  any  crime  other  than  murder  and  w  hether  a 
mandatory  death  penalty  was  ever  constitutionally  per- 
missible. Since  1976.  the  Court  has  decided  only  a  few 
capital  cases.  Most  of  these  are  of  little  general  mterest 
since  they  deal  with  peculiar  problems  of  abuse  of  sen- 
tencing procedures  or  retroacti\e  application  of  new 
statutes,  but  two  cases  do  address  the  more  important 
questions  left  over  from  1976. 

In  early  June,  1977,  the  Court  in  Hany  Ruhciis  v. 
Loiiisiaiui.    oNcrturned   a    mandators    death   sentence 


imposed  for  intentionalls  killing  a  police  officer.'  The 
problem  was  that  the  mandatory  sentence  precluded 
an\'  opportunity  to  consider  the  circumstances  of  the 
particular  offense  and  the  character  and  record  of  the 
indi\idual  defendant.  The  Court  accepted  that  murder 
of  a  law  enforcement  officer  might  be  a  sufficient 
aggra\ating  circumstance  to  allow  consideration  of 
capital  punishment,  but  in  this  case  no  consideration 
had  been  gi\en  in  sentencing  to  whether  an\  mitigating 
circumstances  existed— such  as  the  defendant's  \outh. 
whether  he  had  been  under  extreme  duress  or  the 
influence  of  drugs  or  alcohol,  and  any  other  circum- 
stance that  might  cause  some  reluctance  to  sentence 
him  to  death. 

As  in  all  death  penalty  cases,  the  maioriiv  opinion 
was  lambasted  by  several  dissents,  but  the  door  seems 
to  ha\e  been  closed  on  alm<ist  all  forms  of  mandatory 
death  penaliN.  The  one  exception— left  open  in  the 
majoriiv's  footnotes—  is  a  mandatory  death  sentence 
for  a  person  who  commits  a  capital  offense  while 
already  ser\ing  a  life  sentence.  The  hints  are  strong 
that  such  a  provision  might  be  approved. 

Later  in  the  same  month  the  Court  rather  clearly 
dealt  an  end  to  capital  punishment  for  anything  i)ther 
than  first-degree  murder.  In  Cokcr  v.  Cicoruia.  the 
justices  decided  that  Ehrlich  Anthony  Coker  could  not 
be  put  to  death  for  the  forcible  rape  of  EInita  Carver  at 
knife  point.  e\en  though  the  iur\  had  followed  the 
approved  procedure  in  considering  aggravating  and 
mitigating  circumstances.'  i  Coker  had  several  prior 
violent- rape  convictions;  he  committed  this  rape  after 
an  escape  from  a  longer-than-life  term  and  while  com- 
mitting armed  robbery,  another  capital  crime:  and  the 
sentencini;  court  founi.1  no  mitieatinu  circumstances,  i 
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Followiny  the  unalvsis  used  a  vcar  hcfore  in  the  murder 
cases,  a  majority  of  the  Supreme  Court  found  that 
death  was  e\cessi\e  punishment  for  a  erime  that  does 
not  in\ol\e  the  taking  of  life.  Support  for  this  eoneiu- 
sion  was  found  in  the  faet  that  an  o\erwhelming 
majority  of  the  states  had  not  legislated  the  death 
penalty  for  rape,  and  Georgia  juries  had  been  reluetant 
to  inipiise  the  death  punishment  for  rape.  The  dissents 
emphasized  the  often  se\ere  consequences  of  rape,  the 
extreme  aggravating  circumstances  present  in  Coker's 
case,  and  the  confusion  created  by  earlier  Court  deci- 
sions, which  probably  prevented  many  states  from 
attempting  to  make  rape  a  capital  crime.  The  dissenters 
thought  that  the  majority's  statement  that  capital  pun- 
ishment is  never  appropriate  for  rape  went  beyond 
what  was  necessary  for  a  decision  in  that  case. 

Given  the  Court's  analysis  of  the  Georgia  rape 
statute,  it  is  hard  to  imagine  that  any  offense  that  does 
not  involve  a  killing  can  be  subject  to  capital  punish- 
ment. No  other  crime  has  the  same  effect  on  the  victim 
or  is  likely  to  meet  the  majority's  "popularity  test"  of 
being  made  punishable  by  death  by  a  significant 
number  of  state  legislatures. 


North  Carolina  has  retaniei,!  the  death  peiialtv  ui  its 
rape  statute,  but  the  legislature  has  ne\er  tried  to  re\  ise 
the  punishment  provisions  to  comply  with  the  H7(i 
Supreme  C\>urt  decisions.  F-or  that  reason  the  State 
Supreme  Court  has  already  held  the  statute  unconsti- 
tutional. No  other  crimes  but  murder  have  been  punish- 
able by  death  in  recent  years. 

From  these  two  Supreme  Court  decisions,  several 
general  statements  can  be  made  about  the  future  of 
capital  punishment: 

( 1 )  Probably  no  crime  other  than  one  that  includes  a 
killing  can  be  punishable  b\  death. 

(2)  Probably  no  mandatory  death  sentence  will  be 
approved  other  than  one  involving  a  defendant  who  is 
already  serving  a  life  sentence. 

^^}  Because  experimentation  has  been  discouragetl. 
probably  the  only  kind  of  capital  punishment  pro\  i- 
sions  any  state  v\ill  try  to  adopt  will  be  eloseh  similar  to 
the  Gei)rgia  and  Florida  schemes  approved  in  \^)7ti. 

1 4)  The  Court's  majority  in  capital  cases  is  a  fragile 
alliance  and  the  Court's  direction  could  be  significantU 
altered  by  one  or  two  changes  in  membership.  D 


Sentencing 


I  continued  from  p.  fl 


North  Carolina's  present  capital-sen- 
tencing law"  is  modeled  after  the  Geor- 
gia law,  which  provided  specific  aggra- 
vating factors  that  the  sentencing  jury 
must  consider— for  example,  whether 
the  defendant  had  prior  convictions  for 
serious  assaultive  crimes,  whether  the 
murder  created  a  great  risk  of  death  to 
more  than  one  person,  and  whether  it 
involved  torture  or  "depravity  of  mind," 
The  sentencing  jury  must  consider, 
under  Georgia  case  law,  mitigating  fac- 
tors that  include  the  defendant's  age. 
the  extent  to  which  he  cooperated  with 
police,  and  his  emotional  state  at  the 
time  of  the  crime. 

The  Supreme  Court  has  said  that  "be- 
cause of  the  qualitative  difference  [be- 


tween death  and  life  imprisonment  |, 
there  is  a  corresponding  difference  in 
the  need  for  reliability  in  the  determina- 
tion that  death  is  the  appropriate  pun- 
ishment in  a  specific  case,"  But  is  there 
not  a  "qualitative  difference"  between 
probation  and  a  sentence  of  active  im- 
prisonment, or  between  a  short,  discre- 
tionary prison  sentence  and  a  long, 
mandatory  prison  sentence'.'  Perhaps, 
but  the  Supreme  Court  has  never  held 
that  statutory  standards  are  required  in 
imposing  noncapital  sentences.  It  has, 
however,  adopted  the  view  that  a  pun- 
ishment may  be  cruel  and  unusual  (and 
thus  unconstitutional)  if  the  punishment 
is  greatly  disproportionate  to  the  sever- 
ity of  the  offense,  and  it  has  approved 
individualized  sentencing  — a  position 
that  it  reaffirmed  recently  in  United 
States  V.  Cravson.-^ 


22.  N.C.  Gen.  Stat  Cti.  l.SA.  Art.  100. 


23.  22  Crim   L.  Rep  .M7-;(1978). 


The  issue  in  Grayson  was  whether 
the  judge  may  impose  a  more  severe 
sentence  if  he  believes  — as  the  judge  in 
the  Locklear  case  did  — that  the  defend- 
ant lied  on  the  witness  stand.  Grayson 
was  charged  with  escape  from  a  federal 
prison  camp.  He  testified  that  he  left 
the  camp  because  another  inmate  threat- 
ened him  with  "a  large  stick  with  a  nail  in 
it."  However,  another  inmate  whom  the 
defendant  asked  to  testify  in  his  behalf 
said  that  he  heard  only  loud  talking 
when  the  incident  occurred  and  saw  no 
stick  or  violence.  Other  evidence  in  the 
case  tended  to  show  that  the  escape  was 
planned  and  that  the  defendant  had  an 
accomplice  who  supplied  him  with  civil- 
ian clothes  outside  the  prison.  After  the 
jury  had  found  the  defendant  guilty,  the 
judge  imposed  a  sentence  of  two  years 
(out  of  a  possible  five)  to  run  consecu- 
tively to  the  remainder  of  the  defend- 
ant's earlier  sentence.  Because  he 
thought  an  appellate  court  might  find 
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this  sentence  improper,  the  judge  was 
careful  to  give  his  reason  for  it:  he  be- 
lieved the  escapee's  defense  was  "a  com- 
plete fabrication  without  the  slightest 
merit  whatsoever." 

The  Court  of  Appeals  for  the  Third 
Circuit  decided  that  it  was  improper  for 
the  sentence  to  be  based  on  the  judge's 
belief  that  Grayson  lied  and  ordered  that 
he  be  resentenced  without  considering 
whether  his  testimony  was  false.  The 
U.S.  Supreme  Court  reversed,  uphold- 
ing the  sentence.  The  Court  reasoned 
that  since  it  is  proper  for  the  sentencing 
iudge  to  take  into  account  the  defend- 
ant's prospects  for  rehabilitation,  and 
since  the  defendant's  readiness  to  lie 
under  oath  is  generallv  considered  rele- 
vant to  these  prospects,  the  sentencing 
judge  mav  appropriatelv  take  the  false 
testimony  into  account  — especially 
when  he  finds  the  lie  to  be  flagrant,  as 
he  did  in  Grayson's  case.  The  Court 
made  clear  that  it  approved  of  "individ- 
ualized sentencing"— the  idea  that  for 
purposes  of  rehabilitation  the  sentence 
should  fit  the  offender  and  not  merely 
the  offense.  In  the  Court's  view,  when 
the  sentencing  court  has  very  broad 
discretion,  it  should  have  the  fullest 
possible  information  on  the  offense  and 
the  defendant's  character— in  fact,  on 
every  aspect  of  his  life.  The  Court  rec- 
ognized that  the  sentencing  judge  often 
obtained  such  information  from  a  pre- 
sentence report  but  noted  that  a  federal 
judge  was  not  limited  to  the  information 
in  that  report.  (In  upholding  Grayson's 
sentence,  the  Court  also  considered  and 
rejected  the  argument  that  taking  the 
defendant's  false  testimony  into  account 
in  sentencing  amounted  to  punishing 
him  for  the  crime  of  perjury  without 
due  process  of  law.  and  it  ruled  that 
basing  the  sentence  on  false  testimony 
does  not  constitutionally  hamper  the 
defendant's  right  to  testify  at  this  trial, 
since  his  onlv  right  is  to  testifv  truth- 
fully. I 

In  Lockett  v.  Ohio.-'  decided  after 
Grayson,  the  U.S.  Supreme  Court  re- 
turned to  the  theme  of  individualized 
sentencing.  A  plurality  of  the  Court 
(four  of  nine  justices)  made  clear  its 
approval  of  the  practice  in  all  cases  and 
found    that    individualized    sentencmij 
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was  constitutionallv  required  in  capital 
cases.  Because  the  death  penalty  is  ir- 
revocable, the  Supreme  Court  held  that 
the  Eighth  and  Fourteenth  Amendments 
require  that  the  sentencing  judge  or 
lury.  in  all  but  the  rarest  capital  case, 
not  be  precluded  from  considering  as  a 
mitigating  factor  any  aspect  of  a  defend- 
ant's character  or  record  and  any  cir- 
cumstance of  the  offense. 

In  this  case  the  defendant.  Sandra 
Lockett.  participated  in  planning  the 
robbery  of  a  pawnshop  and.  although 
she  did  not  enter  the  shop,  guided  the 
other  conspirators  to  it  and  drove  the 
getaway  car.  During  the  robbery  the 
pawnbroker  was  killed.  This  made 
Lockett  guilty  of  capital  murder  under 
an  Ohio  statute.  The  Ohio  law  required 
the  sentencing  judge  to  impose  the 
death  penalty  unless  the  defendant 
could  establish  at  least  one  of  the  miti- 
gating circumstances:  (II  the  \ictim  of 
the  killing  induced  it;  (2l  the  offender 
acted  under  duress  or  strong  provoca- 
tion: and  (3)  the  killing  was  the  product 
of  the  offender's  psychosis  or  mental 
deficiency.  The  judge  could  not  con- 
sider, for  example,  the  absence  of  proof 
that  Lockett  intended  to  cause  the 
pawnbroker's  death,  her  relativelv 
minor  role  in  the  offense,  her  age  (she 
was  21).  or  the  fact  that  she  had  no 
major  criminal  record. 

Four  Supreme  Court  justices  held 
that  this  limitation  on  mitigating  factors 
made  the  Ohio  provisions  for  death  sen- 
tencing unconstituti<inal.  Justice  Black- 
mun.  although  he  wrote  a  separate 
opinion,  agreed  with  the  four  justices 
that  the  sentencing  judge  must  be  per- 
mitted to  consider  evidence  concerning 
the  defendant's  degree  of  participation 
in  the  crime  and  whether  he  intended 
the  killing  to  occur  or  had  reason  to 
believe  that  it  would  occur.  Justice 
White  agreed  with  the  Court  majority 
that  the  Ohio  death  penalty  was  uncon- 
stitutional as  applied  to  Sandra  Lockett. 
In  his  view,  a  capital  sentence  cannot 
be  imposed  without  a  finding  that  the 
defendant  intended  to  cause  death.  He 
disagreed,  however,  with  the  four  jus- 
tices' opinion  regarding  individualized 
sentencing.  In  his  view,  the  reliability  of 
the  decision  to  impose  the  death  sen- 
tence is  not  increased  bv  unlimited  dis- 
cretion to  consider  mitigating  factors. 
In  fact,  he  said,  the  plurality's  ruling  left 
the  way  <ipen  for  the  same  discrimina- 


tory and  capricious  imposition  of  the 
death  sentence  that  the  Court  had  con- 
demned in  the  past. 

These  recent  decisions  show  that  the 
Supreme  Court's  divided  opinions  re- 
flect the  controversy  about  sentencing 
in  the  legal  profession  today.  They  also 
show  that  the  concept  of  individualized 
sentencing  — which  was  until  fairly  re- 
centlv  considered  the  most  progressive 
penal  philosophy —  can  be  appraised  in 
two  wavs.  One  \  lew  is  that  the  more  in- 
formation the  court  has  about  the  de- 
fendant and  his  offense  and  the  more 
aggravating  and  mitigating  factors  it  is 
allowed  to  consider,  the  fairer  its  sen- 
tencing will  be.  Another  view  is  that 
where  the  court  is  free  to  consider  all 
information  and  to  give  the  information 
whatever  weight  it  chooses,  sentencing 
may  be  unfair  or  capricious. 

Decisions  in  the 
North  Carolina  courts 

Since  1*^62  North  Carolina  appellate 
courts'  decisions  have  clung  steadfastly 
to  indi\'idualized  sentencing.  The  sen- 
tencing judge  in  North  Carolina  is  per- 
mitted—but not  required— to  consider 
nearly  every  factor  concerning  the  of- 
fender and  the  offense.  Thus  the  sen- 
tencing judge  is  authorized  to  make 
very  precise  determination  of  the  appro- 
priate sentence,  but  he  is  not  required 
to  do  so.  E.xcept  in  first-degree  murder 
cases,  the  judge  is  not  compelled  to 
take  any  particular  factors  into  con- 
sideration; the  law  does  not  even  guar- 
antee that  a  presentence  investigation 
will  be  ordered.  There  is  ordinarilv  no 
means  of  raising  on  appeal  the  question 
of  whether  the  sentencing  judge  abused 
his  discretion  because  he  is  not  required 
to  put  the  reasons  for  his  sentence  on 
the  record.  Even  in  the  rare  cases  in 
which  the  basis  of  the  sentence  can  be 
reviewed  on  appeal,  the  sentence  is  up- 
held unless  the  judge  is  clearly  out  of 
bounds. 

In  a  leading  case  from  1962.  State  v. 
Pope.-''  the  North  Carolina  Supreme 
Court  expressed  its  strong  approval  of 
individualized  sentencing  and  of  basing 
the  sentence  on  the  fullest  information 


25.  2.S7  N.C.  326  (1%2). 


possible  concerning  the  defendant's  life 
and  cinaracteristics  as  well  as  his  ot't'ense. 
The  Court  held  that  the  sentencing 
judge  should  be  permitted  a  wide  lati- 
tude. Presentence  investigations  arc 
"favored  and  encouraged,"  the  Court 
said,  and  may  extend  Ui  the  defendant's 
criminal  record,  moral  character,  stand- 
ing in  the  community,  habits,  occupa- 
tion, social  life,  education,  and  mental 
and  physical  health,  as  well  as  to  his  oi- 
fense.  The  sentencing  judge  should  re- 
ceive all  of  these  sentence  investiga- 
tions in  open  court.  The  Supreme  Court 
held  that  any  information  that  comes  to 
the  sentencing  judge  that  tends  to  aggra- 
vate punishment  must  be  brought  to  the 
defendant's  attention  before  sentenc- 
ing, and  the  defendant  must  be  given  a 
full  opportunity  to  refute  or  explain  it. 
The  defendant  may  give  his  version  of 
the  offense  charged  and  may  introduce 
any  facts  that  may  be  relevant  toward 
mitigation  of  the  sentence. 

In  North  Carolina  appellate  reversal 
of  sentences  is  rare.  Three  recent  cases 
illustrate  the  scope  of  review  when  it 
has  resulted  in  reversal.  In  1975  the 
North  Carolina  Court  of  Appeals  con- 
sidered a  case  in  which  the  trial  judge 
had  imposed  a  sentence  of  not  less  than 
two  years  nor  more  than  four.  The  sen- 
tence was  within  the  statutory  limit  and 
would  have  raised  no  questions  if  the 
sentencing  judge  had  said  nothing  fur- 
ther about  it.  However,  the  judge  re- 
marked on  the  record  that  he  was  im- 
posing the  two-year  minimum  because 
the    defendant    would    be    eligible    for 


parole  after  serving  six  months  and  he 
wanted  to  insure  that  the  defendant 
would  serve  at  least  six  months.  The 
Court  of  Appeals  noted  that  the  sen- 
tencing judge  need  not  state  any  rea- 
sons for  his  sentence.  If  the  sentence  is 
within  the  lawful  limits  there  is  a  pre- 
sumption that  it  is  valid.  But  if  the 
record  shows  that  the  sentence  was  im- 
posed "for  a  cause  not  within  the  in- 
dictment." then  the  appellate  court  may 
remand  the  case  for  resentencing.  In 
this  case  the  Court  of  Appeals  said  that 
the  sentencing  judge  was  mistaken  in 
thinking  that  parole  after  service  of 
one-fourth  of  the  minimum  was  manda- 
tory. Parole  is  always  within  the  Pa- 
role Commission's  discretion.  The  court 
held  that  the  judiciary  has  the  respon- 
sibility to  determine  guilt  and  impose 
punishment  as  provided  by  law,  not  to 
thwart  the  parole  process,  as  the  trial 
judge  in  this  case  had  tried  to  do.-"  In  a 
1967  case"  a  woman  pleaded  guilty  to 
involuntary  manslaughter  for  shooting 
and  killing  her  husband,  who  had  at- 
tacked her  after  a  drunken  party  and 
allegedly  threatened  to  kill  her.  The 
trial  judge  imposed  a  sentence  of  five  to 
seven  years,  which  was  within  the  legal 
limit,  but  stated  on  the  record  that  he 
was  punishing  the  defendant  for  her 
participation  in  the  drunken  party.  The 
North    Carolina    Supreme    Court    re- 


manded the  case  for  resentencing  be- 
cause the  record  showed  that  the  trial 
judge  had  imposed  sentence  for  a  cause 
that  was  not  embraced  within  the  crim- 
inal charge.  In  1977  the  North  Carolina 
Supreme  Court  affirmed  the  Court  of 
Appeals'  ruling-'*  that  a  prison  sentence 
was  invalid  where  the  trial  judge,  in 
open  court,  had  said  he  would  have  to 
give  the  defendant  an  active  sentence, 
rather  than  probation,  because  the  de- 
fendant would  not  plead  guilty  to  a  les- 
ser offense.  The  judge  had  warned  the 
defendant  before  trial  that  he  would 
have  to  impose  active  imprisonment  if 
the  defendant  failed  to  accept  the  plea 
bargain  offered  by  the  state,  even 
though  the  judge  knew  nothing  of  the 
defendant's  character  and  record.  This 
sentence,  the  Court  of  Appeals  held, 
clearly  violated  the  defendant's  right  to 
a  trial. 

Perhaps  the  most  interesting  thing 
about  each  of  these  three  North  Caro- 
lina cases  is  that  in  each  one,  when  the 
defendant  was  resentenced,  the  trial 
judge  could  have  imposed  the  same  sen- 
tence as  before  — even  for  the  same  rea- 
sons—if he  did  not  state  any  improper 
reasons  on  the  official  record.  Thus,  the 
very  few  appellate  decisions  reversing 
sentences  have  probably  encouraged 
North  Carolina  judges  to  keep  silent 
about  their  sentencing  criteria.  D 
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Election  Laws 


H.  Rutherford  Turnbull,  III 


Corporate  expenditures  made 
to  influence  elections 
and  referenda 

For  nianv  years  North  Carolina  has 
prohibited  corporations,  insurance  com- 
panies, labor  unions,  professional  asso- 
ciations, and  other  business  entities 
from  making  contributions  or  incurring 
expenditures  on  behalf  of  or  in  opposi- 
tion to  any  candidates  or  political  com- 
mittee in  any  election  "or  for  any  poli- 
tical purpose  whatsoever."  The  present 
prohibition  iG.S.  163-269.  -270.  and 
-279.19)  dates  back  to  1933  with  respect 
to  corporations  and  to  1901  with  re- 
spect to  insurance  companies.  While 
clearly  proscribing  contributions  to 
candidates,  the  law  contains  other 
language  — "or  for  any  political  purpose 
whatsoever"  — that  is  less  than  precise. 
Does  that  language  mean  that  a  cor- 
poration could  not  legally  spend  its 
money  on  referenda?  If  so.  does  the 
prohibition  violate  the  First  Amend- 
ment guarantee  of  free  speech? 

In  First  Nalional  Bank  of  Boston  v. 
Bellotti'  the  Supreme  Court  reached  the 
issue  for  the  first  time.  It  held  uncon- 
stitutional a  Massachusetts  statute  that 
made  it  illegal  for  a  corporation  to 
spend  its  money  "for  the  purpose  of .  .  . 
influencing  or  affecting  the  vote  on  any 
question  submitted  to  the  voters,  other 
than  one  materially  affecting  any  of  the 
property,  business  or  assets  of  the  cor- 
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poration."  The  Court  found  that  (1) 
there  is  no  language  in  the  First  or  Four- 
teenth Amendments  or  in  the  Court's 
decisions  supporting  the  proposition 
that  speech  loses  its  protection  simply 
because  the  source  of  the  speech  is  a 
corporation  that  cannot  prove  that  the 
success  of  a  referendum  will  have  a 
material  effect  on  its  business;  (2)  the 
risk  that  corporations  will  corrupt  can- 
didates is  not  present  in  a  popular  vote 
on  a  public  issue;  and  (3)  the  statute 
cannot  be  supported  on  the  ground  that 
it  protects  the  rights  of  corporate  share- 
holders who  have  different  views  from 
those  expressed  by  the  corporation  (be- 
cause there  are  protections  for  dissent- 
ing shareholders  under  corporate  law). 
On  the  basis  of  these  findings  the  Court 
held  the  statute  unconstitutional  and 
cleared  the  way  for  resolving  an  impor- 
tant North  Carolina  issue. 

In  1978  the  General  Assembly  faced 
the  "local  liquor-by-the-drink"  question. 
By  allowing  local  governments  to  sub- 
mit to  their  electorates  a  referendum  on 
permitting  the  local  sale  of  liquor  by  the 
drink,  the  General  Assembly  made  it 
certain  that  corporations  and  other 
business  associations  would  become 
active  in  liquor-by-the-drink  referenda. 
A  court  or  the  .Attorney  General  un- 
doubtedly would  have  to  construe  G.S. 
163-269.-270.  and  -279.19(al  in  regard 
to  these  elections.  Relying  on  Bellotti. 
the  .Attorney  General  issued  an  opinion 
on  May  10  that  a  corporation  may  make 
an  expenditure  to  express  its  views  in 
support  of  or  in  opposition  to  referen- 
dum issues.  The  opinion  is  careful  to 
note  that  it  supersedes  an  earlier  opinion 
(July  20,  1977)  in  which  the  Attorney 
General  held  that  corporations  are  pro- 


hibited from  making  expenditures  on 
behalf  of  either  candidates  or  refer- 
enda; only  the  first  part  of  that  opinion, 
prohibiting  corporate  expenditures  for 
candidates,  now  holds  water. 

Apportionment  of  legislative 
bodies  and  Section  5, 
Voting  Rights  Act 

Six  of  the  U.S.  Supreme  Court's  eight 
decisions  in  election  laws  centered 
around  the  "political  thicket"  of  legis- 
lative apportionment  and  compliance 
with  Section  5  of  the  Voting  Rights  Act 
of  1965.  as  amended. 

At  the  height  of  the  "new  equal  pro- 
tection" era  (1964).  the  Warren-domi- 
nated Court  held  in  Reynolds  v.  Sims- 
that  the  Fourteenth  Amendment's 
guarantee  of  equal  protection  is  violated 
when  a  state  legislative  body  is  appor- 
tioned so  that  the  vote  of  one  elector 
does  not  equal  in  strength  the  vote  of 
each  other  elector.  Justices  Frankfurter 
and  Harlan,  among  others,  attacked  the 
one-man.  one-vote  principle  as  unnec- 
essarily involving  federal  courts  in  the 
"political  thicket"  of  state  and  local 
politics.  Their  prophecy  is  both  clear 
and  accurate,  as  the  present  term  of 
Court  shows. 

One  year  after  Reynolds.  Congress 
enacted  President  Johnson's  most  last- 
ing contribution  to  racial  equality  and 
progress  in  the  political  arena,  the  Vot- 
ing Rights  Act  of  1963.  Section  4  of  the 
act  identifies  those  states  and  their  poli- 
tical subdivisions  (counties  and  cities) 
that  have  discriminated  against  electors 
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on  the  basis  of  race.  Section  3  prohibits 
such  a  state  or  political  subdivision 
from  implementing  a  legislative  reap- 
portionment unless  it  has  obtained  ei- 
ther a  declaratorv  iudgment  from  the 
District  Court  for  the  District  of  Colum- 
bia or  a  ruling  from  the  U.S.  Attorney 
General  that  the  reapportionment  "does 
not  have  the  purpose  and  will  not  have 
the  effect  of  denying  or  abridging  the 
right  to  vote  on  account  of  race  or 
color.  .  .  ."  Like  the  one-man.  one-vote 
rule.  Sections  4  and  5  have  required  the 
Court  to  oversee  legislative  apportion- 
ment plans  and  decide  whether  they 
violate  the  prohibitions  of  Section  3. 

New  York.  The  first  salvo  of  the  bar- 
rage under  Reynolds  was  United  Jew  ish 
Organizations  of  Williamsburg.  Inc.  v. 
Carey.^  When  the  U.S.  Attorney  Gener- 
al objected  to  a  1972  reapportionment 
statute  that  affected  Kings  County. 
N.Y..  the  New  York  legislature  enacted 
(in  1974)  another  statute  and  submitted 
it  to  the  U.S.  Attorney  General  in  a 
second  effort  to  obtain  his  approval. 
Although  the  1974  plan  did  not  change 
the  number  of  districts  with  nonwhite 
majorities,  it  did  change  the  size  of  non- 
white  majorities  in  most  of  those  dis- 
tricts. 

In  an  effort  to  obtain  a  nonwhite 
majority  of  63  per  cent  in  each  district, 
which  apparently  would  satisfy  the 
Attorney  General,  the  1974  reappor- 
tionment plan  reassigned  a  portion  of 
the  white  population  — including  part  of 
the  Hasidic  Jewish  community  in  Kings 
County  — to  an  adjoining  district  and 
also  split  the  Hasidic  community,  form- 
erly in  one  district,  between  two  sena- 
torial districts.  Alleging  that  the  1974 
plan  violated  their  Fourteenth  and  Fif- 
teenth Amendment  rights  by  diluting 
the  value  of  their  franchise  solely  for 
the  purpose  of  achieving  a  racial  quota 
and  by  assigning  them  to  electoral  dis- 
tricts solely  on  the  basis  of  race,  mem- 
bers of  the  Hasidic  community  sued  to 
prevent  the  1974  plan  from  taking  effect. 
A  federal  district  court  held  that:  ( 1 1 
the  group  had  no  constitutional  right  in 
reapportionment  to  recognition  as  a 
separate  community;  (2)  the  redistrict- 
ing  did  not  disenfranchise  them:  13) 
racial  considerations  were  permissible 
to  correct  past  discrimination  based  on 
race:  and  (4)  the  1974  plan  would  leave 


approximatelv  70  per  cent  of  Kings 
County  senate  and  assembly  districts 
with  while  majorities  although  only  63 
per  cent  of  the  county  is  white. 

The  Supreme  Court  affirmed  the  dis- 
trict court.  It  noted  that  (ll  Section  3 
will  often  require  the  use  of  racial  con- 
siderations in  drawing  lines:  (2)  the 
Constitution  does  not  prevent  a  state 
from  deliberatelv  creating  or  preserving 
black  majorities  in  particular  districts  in 
order  to  comply  with  Section  3:  (3) 
racial  criteria  may  be  used  in  districting 
or  apportionment  for  reasons  other 
than  eliminating  the  effects  of  past 
discrimination:  l4)  the  fact  that  a  state 
uses  specific  numerical  quotas  in  es- 
tablishing a  certain  number  of  black 
majority  districts  does  not  of  itself  make 
the  state's  reapportionment  plan  violate 
the  Fourteenth  and  Fifteenth  amend- 
ments: and  (3)  there  was  no  proof  that 
the  1974  plan  increased  minority  voting 
strength  over  minority  voting  strength 
produced  by  the  1966  reapportionment 
and  New  York  had  therefore  done  more 
than  the  Attorney  General  was  author- 
ized to  require  the  state  to  do  under 
Section  3.  The  Supreme  Court  conclud- 
ed that  the  Constitution  permits  a  state 
to  draw  district  lines  so  that  the  per- 
centage of  districts  with  a  nonwhite 
majoritv  roughlv  approximates  the  per- 
centage of  nonwhites  in  the  county:  if 
Kings  County's  white  population,  as  a 
group,  had  fair  representation,  there 
was  no  discrimination  against  them  that 
the  Constitution  will  redress. 

Mississippi.  Having  disposed  of  the 
Kings  County  Hasidic  Jews'  voting  prob- 
lems, the  Court  next  turned  its  atten- 
tion for  the  fifth  time  to  Mississippi's 
none-too-successful  efforts  to  comply 
with  Reynolds.  The  issue  in  Connor  v. 
Finch'  was  whether  a  federal  district 
court  legislative  reapportionment  plan 
for  the  Mississippi  senate  and  house  of 
representatives  satisfied  the  one-man, 
one-vote  test.  In  an  effort  to  preserve 
the  state's  historic  respect  for  the  integ- 
rity of  county  boundaries  in  conjunc- 
tion with  state  legislative  districts,  the 
district  court  followed  a  policy  of 
single-member  districts:  it  fashioned  a 
plan  that  resulted  in  maximum  popula- 
tion deviations  of  16.3  per  cent  in  the 
senate  districts  and  19.3  per  cent  in  the 


house  districts.  The  Court  found  that 
these  deviations  failed  to  meet  the  test 
imposed  on  district  courts  that  must  re- 
apportion state  legislatures  — namely, 
that  "unless  there  are  persuasive  justifi- 
cations, a  court-ordered  reapportion- 
ment plan  .  .  .  must  avoid  use  of  multi- 
member districts,  and.  as  well,  must 
ordinarily  achieve  the  goal  of  popula- 
tion equality  with  little  more  than  de 
minimis  \ariation."'  The  Court  noted 
that,  with  respect  to  the  multimember 
and  single-member  district  issue,  Mi.ssi.s- 
sippi's  "unalloyed  reliance"  on  it.s  his- 
toric policy  against  fragmenting  dis- 
tricts is  insufficient  to  overcome  the 
strong  preference  for  single-member 
districts  that  the  Court  ordered  in  an 
earlier  version  of  this  case."  The  Court 
said  that  there  was  not  sufficient  proof 
of  any  such  "unique  features"  of  the 
state's  political  structure  that  would 
permit  the  district  court  to  recognize 
the  sanctity  of  county  boundaries.  (It 
dismissed  county  boundaries  as  a  basis 
for  determining  legislative  district 
boundaries  because  counties  have  little 
legislative  power  over  their  own  affairs 
and  must  rely  on  private  bills  intro- 
duced on  their  behalf  in  the  state  legis- 
lature. This  argument  would  be  hard  to 
make  against  North  Carolina.)  The 
Court  also  found  that  the  district  court 
had  abused  its  discretion  and  should 
have  given  greater  weight  to  the  one- 
man,  one-vote  rule. 

South  Carolina.  Like  the  beleaguered 
ball  in  a  world  championship  Ping-Pong 
game,  the  reapportionment  plan  en- 
acted by  South  Carolina  in  1972  found 
itself  being  hit  from  one  court  into  an- 
other and  back  again  in  a  frustrating 
series  of  litigation  involving  Section  4. 
As  required  by  Section  4.  South  Caro- 
lina submitted  its  1972  reapportionment 
plan  to  the  U.S.  .Attorney  General  for 
review  and  also  filed  it  with  a  federal 
district  court  because  that  court  had  in- 
validated an  earlier  plan.  The  district 
court  found  that  the  new  plan  was  con- 
stitutional, and  the  Attorney  General 
interposed  no  objection. 

Thereafter,  a  suit  was  filed  by  South 
Carolina  voters  in  the  federal  district 
court  for  the  District  of  Columbia  chal- 
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lenging  the  Attorney  General's  failure 
to  object  to  the  1972  plan.  In  reply  to 
the  suit,  the  Attorney  General  said  that 
he  found  the  plan  unconstitutional,  but 
he  refused  to  interpose  an  objection  in 
deference  to  the  district  court  in  South 
Carolina  that  found  the  plan  constitu- 
tional. Under  order  by  the  district  court 
in  the  District  of  Columbia  to  review 
the  plan,  the  Attorney  General  inter- 
posed an  objection,  thereby  raising  the 
issue:  Is  the  .'\ttorney  General's  discre- 
tion reviewable  by  a  federal  court'.' 
When  the  Court  of  .Appeals  for  the  Dis- 
trict of  Columbia  held  that  his  discre- 
tion is  reviewable,  other  South  Carolina 
voters  filed  a  new  lawsuit  in  the  district 
court  in  South  Carolina  seeking  to 
enjoin  the  new  plan  from  being  carried 
out  and  arguing  that  the  .Attorney 
General  had  in  fact  interposed  an  ob- 
jection. That  district  court  dismissed 
the  complaint,  holding  that  the  .Attor- 
ney General's  objection  came  too  late  — 
after  the  60-day  period  in  which  he  mav 
object. 

In  Morns  v.  Gressette.'  the  Supreme 
Court  affirmed  and  held  that  the  .Attor- 
ney General's  objection,  filed  retro- 
actively, is  invalid  and  the  reapportion- 
ment plan  that  the  district  court  in 
South  Carolina  found  constitutional 
may  be  implemented.  The  Court  there- 
by established  the  principle  that  the 
Attorney  General's  discretion  in  acting 
in  a  Section  5  review  capacity  may  not 
be  judicially  reviewed  but  can  be  chal- 
lenged only  in  traditional  constitutional 
(one-man,  one-vote)  litigation. 

On  the  same  day  it  decided  Morris  v. 
Gressette.  the  Court  also  held  in  Briscoe 
V.  Bell"  that  the  determination  by  the 
Attorney  General  or  Director  of  the 
Census  that  a  state  — in  this  case,  Te,\as 
—  is  covered  by  the  'Voting  Rights  .Act, 
and  thus  must  comply  with  Section  5, 
absolutely  precludes  any  judicial  review 
of  that  decision.  This  result  was  re- 
quired by  a  provision  in  Section  4  stat- 
ing that  the  determination  may  not  be 
reviewed  by  any  court, 

Alabama.  Sheffield,  a  small  ."Xlabama 
town,  found  itself  on  the  losing  side  of  a 
Section  5  case.  United  States  v.  Board. 
when  it  sought  to  change  from  a  com- 
missioner   form    of    eovernment    to    a 


mayor-council  form."  Since  Alabama  is 
covered  by  Section  4.  Sheffield  was  re- 
quired by  Section  5  to  submit  to  the 
Attorney  General  anv  proposed  change 
in  its  voting  qualifications,  standards, 
practices,  or  procedures.  It  therefore 
notified  the  Attorney  General  that  it 
was  planning  to  hold  a  referendum  on 
whether  to  change  its  form  of  govern- 
ment. The  city  also  notified  the  .Attor- 
ney General  that  if  the  vote  favored  the 
change,  the  change  would  become  ef- 
fective immediately,  pursuant  to  the 
provisions  of  state  law.  The  .Attornev 
General  filed  no  objection  to  the  refer- 
endum, in  which  the  voters  approved  a 
change  in  government.  .After  the  refer- 
endum, however,  the  .Attorney  General 
interposed  his  objection  to  the  mavor- 
council  form  of  government,  which, 
among  other  things,  established  a  sys- 
tem of  at-large  elections  for  council- 
men.  The  city  refused  to  take  his  objec- 
tion into  account  and  scheduled  an  at- 
large  council  election,  thereby  trigger- 
ing a  suit  bv  the  .Attorney  General 
against  the  city.  At  issue  was  whether 
Sheffield  was  a  "political  subdivision" 
and  thereby  covered  by  the  Voting 
Rights  Act,  If  so,  was  the  Attorney  Gen- 
eral precluded  from  objecting  to  the 
mayor-council  form  because  he  had 
given  prior  approval  to  holding  the  re- 
ferendum'.' The  city  argued  that  it  was 
not  a  political  subdivision  because  Sec- 
tion 14(c)(2)  of  the  act  defines  the  term 
as  any  county  or  parish  except  that 
where  the  registration  for  voting  is  not 
conducted  under  the  supervision  of  a 
county  or  parish  the  term  includes  any 
other  subdivision  of  a  state  that  con- 
ducts voter  registration.  Sheffield  had 
never  conducted  voter  registration;  and 
the  city  therefore  argued  that  it  could 
not  be  considered  a  political  subdivi- 
sion under  the  act.  The  Court  held  that 
the  act  does  not  mean  what  the  city 
contended.  Instead.  Section  5  applies  to 
all  entities  that  have  power  over  any 
aspect  of  the  electoral  process  within 
covered  jurisdictions,  not  just  those  that 
conduct  voter  registration.  The  Court 
also  held  that  the  Attorney  General's 
failure  to  object  to  the  referendum  was 
not  an  approval  of  the  change  in  form 
of  eovernment  and  that  he  mav  inter- 


pose a  Section  3  objection  after  the  ref- 
erendum. 

Texas.  Finally,  the  Court  again  made 
it  clear  in  Wise  v.  Lipscomb  that  a  re- 
apportionment plan  created  by  a  leg- 
islative body  (the  Dallas  |Texas|  City 
Council)  need  not  meet  the  stringent 
standards  required  of  court-created  re- 
apportionment plans.'"  In  East  Carroll 
Parish  School  Board  v.  Marshall."  the 
Court  had  established  the  principle 
that,  absent  exceptional  circumstances, 
judicially  imposed  reapportionment 
plans  should  use  onlv  single-member 
districts.  In  Wise,  a  federal  district 
court  held  the  Dallas  at-large  election 
scheme  unconstitutional  because  it 
diluted  the  voting  strength  of  Negroes 
and  Mexican-Americans,  In  response  to 
the  court  order,  the  Dallas  City  Council 
enacted  a  mixed  district  (eight  mem- 
bers) and  at-large  (three  members)  plan. 
The  district  court  approved  the  plan, 
but  the  federal  appeals  court  reversed, 
holding  that  the  district  court  should 
have  taken  the  East  Carroll  principle 
into  account  and  that,  if  the  principle 
were  applied,  the  district  court  could 
not  have  approved  the  city  council's 
plan.  The  Supreme  Court  rejected  the 
court  of  appeals'  view  of  the  matter, 
holding  that  the  eight/three  plan  is 
legislati\ely  devised  and  is  not  required 
to  meet  the  more  stringent  standards 
(including  the  East  Carroll  standard) 
that  apply  to  judicially  created  plans. 

Conclusion.  The  effect  of  the  Court's 
multiple  rulings  is  clear,  and  the  follow- 
ing lessons  mav  be  drawn  from  these 
rulings: 

1,  A  state  legislature  mav  deliberate- 
ly draw  district  lines  so  that  the  per- 
centage of  legislative  districts  that  have 
a  nonwhite  majority  roughly  approxi- 
mates the  percentage  of  nonwhites  in  a 
county;  there  is  no  discrimination 
against  whites  if,  as  a  group,  they  are 
provided  fair  representation.  The  legis- 
lature may  consider  ethnic  and  neigh- 
borhood integrity,  but  such  considera- 
tions may  not  impede  plans  that  seek 
racial  equality.'- 


7.  4.12  U.S.  441  (N77). 

8.  Briscoe  v.  Bell.  432  U.S.  404  i  1477). 


4.   Lnited    States   \.    Rciard. 


U.S. 


-114781,  .^5  LEd.  2d  148  11978). 


10.  Wise  V.  Lipscomb,  54  L.Ed.  2d  41 
(1478),  reaffing  East  Carroll  Parish  School 
Bd.  V.  Marshall.  424  U.S.  6,'^6  ( 1976).  See  42 
Popular  Government  20  (Winter  1977). 

11.  424  U.S.  6,16(1976). 

12.  United  Jewish  Org.  v.  Carev.  supra 
note ,'(. 
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2.  County  boundaries  may  He  taken 
into  account  when  a  legislature  draws 

■  up  a  reapportionment  plan,  but  a  re- 
districting  court  must  pay  greater  atten- 
tion to  strict  population  equality  than 
even  to  singie-member-district  require- 
ments, and  much  more  than  to  county 
boundaries." 

3.  Neither  the  United  States  Attor- 
ney Generals  discretion  in  approving 
reapportionment  plans  submitted  pur- 
suant to  .Section  .S  nor  his  discretion  in 
designating  a  state  as  covered  by  the 
Voting  Rights  Act  may  be  reviewed  by 
the  courts.'^ 

4.  The  Voting  Rights  Act  applies  to 
a/I  political  subdivisions  in  a  state  that  is 
covered  by  the  act,  even  though  they 
may  never  have  conducted  voter  regis- 
trations. The  Attorney  General's  ap- 
proval of  holding  a  referendum  that 
could  effect  a  change  in  the  election 
system  of  a  covered  political  subdivi- 
sion is  not  to  be  taken  as  approval  of  the 
change;  it  is  approval  of  only  the  refer- 
endum." 

5.  The  standards  that  apply  to  re- 
apportionment by  district  courts  (pref- 
erence for  single-member  districts  and 
close  adherence  to  de  minimis  devia- 
tion in  population  equality)  are  more 
stringent  than  the  standards  for  legis- 
latively sponsored  reapportionment 
plans.'" 

North  Carolina  will  undergo  a  reap- 
portionment after  the  I'-liSO  census.  It  is 
therefore  relevant  to  note  that  the 
Supreme  Court  clearly  treats  plans  that 
are  created  by  the  legislature  more 
hospitably  than  court-created  plans. 
Also,  the  standards  of  population  equal- 
ity are  more  relaxed,  and  thus  consid- 
erations of  county  boundaries  and  multi- 
and  single-member  districts  are  given 
more  leeway  when  legislatively  created 
plans  are  reviewed.  Under  Caffney  v. 
Cumming.s'~  (7.83  per  cent  maximum 
deviation  from  population  norm)  and 
While    V.    Regesler'^    (19.9    per    cent 


13.  Connor  \.  Fincti,  i»/ira  note  4. 

14.  Morris  v.  Gressette,  supra  note  7.  and 
Briscoe  \ .  Bell,  supra  note  (S. 

1.^.   United  .States  v.  Board,  supra  note  '^. 

16.  Wise    V.    Lipscomb,    supra    note    10: 
Connor  v.  Finch,  supra  note  4. 

17.  412  U.S.  735(1973). 

18.  412  U.S.  755(1973). 


maximum  deviation  from  population 
norm),  the  Court  has  established  the 
benchmark  that,  for  legislatively  crea- 
ted plans,  a  deviation  of  10  per  cent  or 
more  is  not  of  prima  facie  constitutional 
\alidity:  nonetheless,  the  Court  earlier 
(in  Malum  v.  HdweW")  had  sustained  a 
16. .S  per  cent  population  deviation  in 
the  plan  for  the  Virginia  House  of  Dele- 
gates, but  that  plan  produced  the  mini- 
mum deviation  above  and  below  the 
norm  while  keeping  intact  political 
boundaries.  But  the  Malum  standard 
(16.5  per  cent),  adopted  to  preserve 
county  boundaries,  may  be  in  trouble. 
North  Carolina's  tradition  of  using 
county  boundaries  to  draw  district  lines: 
the  more  recent  10  per  cent  rule;  and 
the  Court's  somewhat  summary  short- 
changing of  the  Mississippi  argument  in 
favor  of  preserving  the  integrity  of 
county  boundaries  (coupled  with  the 
Court's  wholesale  unwillingness  to  con- 
sider ethnic  and  neighborhood  factors) 
are  potentially  troublesome.  Legislative 
reapportionment  committees  will  have 
to  watch  the  Court's  further  forays  into 
the  political  thicket  carefully,  for  the 
thicket  gets  thicker  and  contains  more 
briers  every  year.  Only  Br'er  Rabbit  and 
a  majority  of  the  Court  seem  to  find  it 
tolerable. 

Legal  qualifications 
for  officehoiding 

When  a  candidate  is  elected  in  a 
partisan  general  election  but  later  is 
found  ineligible  for  the  office  under  the 
terms  of  North  Carolina's  General  Stat- 
utes, does  his  defeated  opponent  then 
become  the  victorious  candidate  and 
eligible  to  take  the  office?  That  was  the 
issue  before  the  North  Carolina  Su- 
preme Court  in  Duncan  v.  Beach?"  and 
the  answer  was  "no." 

.ludge  Duncan,  a  Republican,  was 
appointed  to  a  district  court  judgeship 
and  took  office  in  April  1973.  In  the 
1974  general  election,  he  was  defeated 
by  Judge  Beach,  a  Democrat,  who 
succeeded  him  in  office.  When  he  was 
elected,  however.  Judge  Beach  was  al- 
ready 70  and  thus  was  not  eligible  to 
hold  office  as  a  district  court  judize  he- 


cause  G,S.  7A-4.20(ai  makes  it  illegal 
for  a  person  to  hold  that  office  after  he 
becomes  70.  Three  years  after  his  elec- 
tion and  at  the  request  of  the  Adminis- 
trative Office  of  the  Courts.  Judge 
Beach  resigned  his  office.  Go\ernor 
Hunt  appointed  Judge  Noble  to  fill  the 
vacancy.  Duncan  then  brought  a  law- 
suit claiming  that  he  should  be  the 
judge,  not  Noble. 

Duncan  rested  his  claim  on  three 
grounds:  ( 1 )  Since  Beach  was  an  ineli- 
gible candidate  during  the  1974  general 
election,  his  election  was  a  nullity, 
Duncan  was  the  only  legally  qualified 
candidate  and  under  G.S.  163-110 
(which  provides  that  a  sole  candidate 
for  a  nomination  |not  election]  should 
be  nominated),  he  was  entitled  to 
office,  (2)  Since  Beach  was  ineligible  to 
hold  or  seek  office,  the  votes  cast  for 
him  were  a  nullity  and  were  not  to  be 
counted,  so  that  the  candidate  with  the 
next  highest  number  of  votes  (Duncan) 
was  elected.  (3)  Under  G.S.  128-7. 
which  pro\ides  that  officeholders  shall 
continue  in  their  offices  until  their  suc- 
cessors are  elected  (or  appointed)  and 
qualified,  Duncan,  as  the  incumbent, 
was  entitled  to  continue  in  office. 

In  rejecting  Duncan's  arguments,  the 
Supreme  Court  noted  that  the  voters' 
will  had  been  clearly  expressed  in  favor 
of  Judge  Beach  and  reiterated  the  rule 
of  Stale  ex  rel.  Spniill  y.  Bateman:-' 
Votes  cast  for  an  ineligible  candidate, 
though  not  effective  to  entitle  him  to 
office,  are  nonetheless  not  void  and  are 
effective  in  determining  the  result  of 
the  election  in  regard  to  other  candi- 
dates. Accordingly,  neither  the  ineligi- 
ble candidate  nor  the  defeated  candi- 
date should  have  taken  office,  because 
one  was  ineligible  and  the  other  did  not 
receive  a  majority  of  the  votes.  The 
Court  also  found  that  it  was  immaterial 
whether  the  public  knew  that  Beach 
was  ineligible  for  office  (and  the  voters 
may  well  ha\e  known  his  age,  since  his 
birth  certificate  was  on  file  in  the  Cald- 
well County  register  of  deeds'  office). 

(Note:  The  Court  also  discussed  the 
de  jure  and  de  facto  officehoiding  prin- 
ciples, but  the  discussion  is  not  relesant 
to  the  elections  law  problem  treated 
above  and  is  not  digested  here.)  D 


19.  410  U.S.  315(1973). 

20.  294  N.C.  713(1978). 


21.   162  N.C.  588(19131. 
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Land  Use  Regulation 


Richard  D.  Ducker  and  Philip  P.  Green,  jr. 


IN  1^26  THE  United  States  Supreme 
Court  first  considered  the  legality  of 
zoning.  In  Euclid  v.  Ambler  Realty  Co.' 
it  held  that  this  type  of  land-use  regula- 
tion did  not  violate  the  U.S.  Constitu- 
tion. In  the  next  two  years  the  Court 
handed  down  three  more  zoning  deci- 
sions.- But  then  it  refused  to  review 
another  zoning  case  for  46  years,  even 
though  state  courts  were  full  of  zoning 
litigation.  (North  Carolina's  appellate 
courts  alone  have  issued  130  published 
zoning  decisions  as  of  this  writing.) 

This  long  drought  at  the  Supreme 
Court  level  ended  with  the  Belle  Terre 
decision'  in  1974.  followed  by  Easttake* 
and  American  Mini  Theatres^  in  1975- 
76.  The  1977-78  term  added  another 
zoning  decision"  and  three  others  with 
implications    for    land-use    regulation." 


The  authors  iire  Institute  faculty  members 
who  specialize  in  planning. 

1.  272  U.S.  ,%.^  1 19261. 

2.  Zahn  v.  Board  of  Public  Works.  274 
U.S.  325  (1927);  Nectow  v.  Cambridge,  277 
U.S.  18.1  119281;  Washington  ex  rel.  Seattle 
Title  &  Trust  Co.  v.  Roberge,  278  U.S.  lib 
(1^28). 

,1.  Village  of  Belle  Terre  v.  Boraas.  41b 
U.S.  1  (1974). 

4.  Eastlake  v.  Forest  City  Enterprises.  426 
U.S.  668  ( 1976). 

5.  V'oung  v.  .American  Mini  Theaters.  427 
U.S.  50(19761. 

6.  Arlington  Heights  v.  Metro.  Housing 
Corp..  429  U.S.  252  ( 1977). 

7.  Linmark  A.s,sociates  y.  Toyvnship  of 
Willingboro,  4,11  U.S.  85  (1977);  Moore  v. 
East  Cleveland.  4,11  U.S.  494  i  I977i;  Penn 
Central  Transportation  Co.  v.  City  of  New 

York.  U.S.  (1978),  bl  LEd. 

2d  6,11. 


Only  time  will  tell  whether  these  cases 
presage  a  continuing  upsurge  of  judicial 
activism  in  the  area  of  local  land-use 
regulation  or  whether  there  will  soon 
begin  another  half-century  of  "benign 
neglect."  But  the  1977-78  decisions  are 
of  more  than  passing  interest. 


Arlington  Heights:  "exclusive" 
or  "exclusionary"  zoning? 

Although  the  exclusionary  effects  of 
local  zoning  ordinances  have  attracted 
considerable  national  attention  in  the 
past  decade,  proponents  of  governmen- 
tal housing  programs  have  had  relative- 
ly fe\y  legal  weapons  \yith  yvhich  to  fight 
local  resistance  to  subsidized,  racially 
integrated,  low-  and  moderate-income 
housing.  For  those  yvho  hoped  that  an 
expansive  interpretation  of  the  federal 
constitutional  principle  of  equal  protec- 
tion could  be  invoked  to  challenge  local 
rezoning  actions  with  racial  overtones, 
the  Supreme  Court's  holding  in  Village 
of  Arlington  Heights  v.  Metropolitan 
Housing  Development  Corp."  is  disap- 
pointing. According  to  the  Court,  the 
disproportionate  racial  impact  of  Ar- 
lington Heights'  refusal  to  rezone  prop- 
erty to  allow  construction  of  low-  and 
moderate-income  housing  was  insuffi- 
cient to  show  a  violation  of  the  equal 
protection  clause,  absent  any  evidence 
of  racially  discriminatory  intent  by  the 
village. 


K  429  U.S.  252(1977). 


In  the  early  1970s,  a  nonprofit  de- 
veloper in  the  Chicago  area  (Metropoli- 
tan Housing  Development  Corporation, 
or  MHDC)  entered  into  a  lease  pur- 
chase agreement  for  a  13-acre  parcel  of 
land  located  in  the  affluent  Chicago 
suburb  of  Arlington  Heights,  The  cor- 
poration planned  to  develop  a  190-unit 
townhouse  project  that  would  be  feder- 
ally subsidized  with  Section  236  low- 
and  moderate-income  housing  funds. 
.Although  the  1970  Census  had  revealed 
that  only  27  blacks  lived  in  Arlington 
Heights  (population  roughly  64,000),  the 
completed  project  was  expected  to  at- 
tract a  substantial  number  of  blacks 
from  other  communities  in  the  metro- 
politan area.  The  Arlington  Heights  Vil- 
lage Council  denied  MHDC's  petition 
to  rezone  the  proposed  site  from  an  R-3 
classification  to  a  higher-density  R-5  dis- 
trict that  would  have  allowed  townhouse 
development.  The  developer  and  several 
potential  minority  tenants  then  brought 
suit  against  the  village  alleging  racial 
discrimination. 

In  the  .Arlington  Heights  decision,  the 
Court  first  pointed  to  the  federal  dis- 
trict court's  determination  that  no  evi- 
dence existed  that  race  was  a  motivating 
factor  in  the  village's  denial  of  the  rezon- 
ing petition.  No  racially  discriminatory 
purpose  in  the  refusal  to  rezone  had 
been  proved.  However,  the  Seventh  Cir- 
cuit Court  had  made  an  additional  deter- 
mination that  the  rezoning  denial  had  a 
racially  discriminatory  effect  on  those 
who  might  have  lived  in  the  project.  Was 
this  result  sufficient  to  render  the  vil- 
lage's refusal  to  rezone  the  site  a  viola- 
tion of  the  equal  protection  clause'.'  No, 
according  to  the  Supreme  Court.  Wash- 
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ini^lon  V.  Davis'  made  clear  thai  ol'licial 
governmental  action  will  not  he  held 
unconstitutional  st)lelv  hecause  it  results 
in  a  "racially  disproportionate  impact." 
The  Court  in  Arlington  Heii^hls  con- 
cluded that  the  discriminatory  "ultimate 
effect"  of  the  village's  refusal  to  rezone. 
considered  alone,  did  not  prove  a  con- 
stitutional violation.'"  According  to  the 
Arliniiion  Heights  rule,  plaintiffs  must 
prove  an  intention  or  motivation  to  dis- 
criminate on  the  basis  of  race  in  order  to 
bring  a  successful  cause  of  action  under 
the  equal  protection  clause." 

Arlington  Heights  illustrates  the  dif- 
ficulties of  applying  federal  constitution- 
al principles  and  civil  rights  legislation  to 


9.  426  U.S.  229(1976). 

10.  429  U.S.  at  271.  It  is  important  to  note 
that  the  U.S.  Supreme  Court  ultimately 
disposed  of  the  Arlington  Heights  case  by 
remanding  it  to  the  Seventh  Circuit  for  a 
ruling  on  the  separate  issue  of  whether  the 
Fair  Housing  Act  had  been  violated.  Section 
36()4(al  of  that  statute  reads:  "It  shall  be  un- 
lawful to  make  unavailable  ...  or  deny  a 
dwelling  to  any  person  because  of  race, 
color,  religion,  or  national  origin.  .  .  ."  Rely- 
ing primarily  on  the  case  of  United  Stales  v. 
City  of  Black  Jack.  508  F.2d  1179  (8th  Cir. 
1974),  the  Seventh  Circuit  concluded  in 
Metropolitan  Housing  Development  Cor- 
poration V.  Arlington  Heights.  SSK  F.2d  128.'( 
( 1977),  that  the  racially  discriminatory  effect 
of  Arlington  Heights'  refusal  to  rezone  was 
sufficient  to  prove  a  statutory  violation  of 
Section  36041  al.  Thus,  despite  the  Supreme 
Court's  refusal  to  give  an  expansive  reading 
of  the  equal  protection  clause  in  its  decision, 
the  Seventh  Circuit  gave  a  very  expansive 
reading  to  the  Fair  Housing  Act.  The 
Seventh  Circuit's  decision  may  turn  out  to  be 
a  little-noticed  but  important  victorv  for 
proponents  of  subsidized  housing. 

11.  At  one  point  in  the  decision  the 
Supreme  Court  says:  "|l|f  the  property  in- 
volved here  always  had  been  zoned  R-.S  but 
suddenly  was  changed  to  R-3  when  the  town 
learned  of  MHDC's  plans  to  erect  integrated 
housing,  we  would  have  a  far  different  case." 
(429  U.S.  at  267.)  Apparently  the  Court 
distinguishes  between  a  city's  failure  to  take 
the  affirmative  step  to  rezone  propertv  to 
permit  the  construction  of  subsidized  hous- 
ing and  its  affirmative  step  to  rezone  a  prop- 
erty properly  classified  for  the  proposed 
subsidized  housing  to  a  district  which  would 
make  the  development  of  such  housing  im- 
possible. The  Court  hints  that  the  former 
situation  {Arlington  Heights)  would  not  give 
rise  to  a  violation  whereas  the  latter  miuht. 


the  local  zoning  process.  Fhc  possible 
iustifications  for  amending  a  zoning 
ortlinance  are  many,  and  isolating  racial 
prejudice  in  the  zoning  area  is  especially 
difficult.  Many  zoning  ordinances  at- 
tempt to  protect  property  values  as  a 
primary  objective,  although  the  antidis- 
crimination principles  of  constitutional 
jurisprudence  and  "fair  housing"  legisla- 
tion have  the  effect  of  prohibiting  racial 
discrimination  in  housing  regardless  of 
the  effect  on  property  values.  The  Vil- 
lage of  Arlington  Heights  justified  its 
refusal  to  rezone  the  subsidized-housing 
site  on  the  basis  that  it  was  upholding  a 
zoning  policy  designed  to  separate  in- 
compatible land  uses  and  protect  prop- 
erty values,'-'  That  the  Supretne  Court 
implicitly  accepted  these  as  legitimate 
zoning  objectives  is  noteworthy. 

The  holding  in  Arlington  Heights  will 
probably  have  little  importance  in  North 
Carolina.  Most  substantive  challenges  to 
local  zoning  decisions  will  still  be  made 
on  the  grounds  that  the  decision  is  un- 
reasonable under  state  or  federal  due 
process  principles.  No  claim  was  made 
in  Arlington  Heights  that  the  village's 
refusal  to  rezone  could  be  challenged 
under  a  traditional  due  process  test,  first 
applied  by  the  U.S.  Supreme  Court  to 
zoning  in  1926  and  reaffirmed  several 
times  since  then."  After  .Arlington 
Heights,  proving  that  a  citv  council's 
zoning  decision  is  racially  motivated  is 
likely  to  be  no  easier  than  proving  that 
an  amendment  to  the  zoning  ordinance 
is  capricious,  arbitrary,  or  unreasonable. 

The  .Arlington  Heights  case  is  a  racial 
discrimination  case.  It  does  not  attempt 
to  speak  to  the  social  policy  question  of 
whether  local  governments  have  an  obli- 
gation to  provide  housing  fiir  poor 
people,  regardless  of  race,  who  would 
choose  to  live  in  the  community  if  afford- 
able housing  were  available.  .A  few  state 
courts  have  tried  to  articulate  affirma- 
tive duties  for  developing  municipalities 
to  make  certain  that  each  community's 
zoning  pattern  provides  for  its  "fair 
share"  of  regional  low-  and  moderate- 
income  housing  needs.  These  ap- 
proaches, focusing  on  the  maldistribu- 


tion of  housing  opportunities  among 
local  governments  in  the  same  region, 
are  primarily  geared  to  the  kind  of  de- 
velopment patterns  found  in  very  large 
metropolitan  areas  outside  the  South. 


Moore:  all  in  the  "family"? 

Since  most  draftsmen  of  ordinances 
treat  the  "Definitions"  section  in  an  off- 
hand manner,  it  is  interesting  to  note 
that  two  recent  Supreme  Cciurt  deci- 
sions have  turned  on  the  validity  of  a 
definition  of  "family." 

In  Village  of  Belle  Terre  v.  Boraus" 
six  unrelated coWciic  students  had  rented 
a  dwelling  in  the  Long  Island  village  of 
Belle  Terre.  where  the  zoning  ordinance 
permitted  only  single-family  dwellings. 
The  ordinance  defined  a  "family"  to  be 
"one  or  more  persons  related  by  blood, 
adoption,  or  marriage,  living  and  cook- 
ing together  as  a  single  housekeeping 
unit,  exclusive  of  household  servants.  A 
number  of  persons  but  not  exceeding 
two  (2)  living  and  cooking  together  as  a 
single  housekeeping  unit  though  not 
related  by  blood,  adoption,  or  marriage 
shall  be  deemed  to  constitute  a  family." 
When  the  village  served  notice  on  the 
owners  of  the  house  that  they  were 
\  iolating  this  ordinance,  the  owners  and 
three  of  the  students  brought  a  federal 
court  action  to  have  the  zoning  provi- 
sions declared  unconstitutional  on  a 
variety  of  grounds,  mostly  discrimina- 
tion against  unrelated  persons.  Ultimate- 
ly the  Supreme  Court  upheld  the  defini- 
tion against  all  of  those  attacks. 

Moore  v.  East  Cleveland.'^  focused 
on  a  restriction  limiting  the  number  of 
related  persons  who  could  live  as  a 
single  housekeeping  unit.  It  inxulved  a 
housing  ordinance  rather  than  a  zoning 
ordinance.  The  intention  of  that  ordi- 
nance was  to  limit  the  number  of  people 
who  occupied  a  particular  structure,  as 
opposed  to  the  Belle  Terre  intention  to 
preserve  a  "family  type"  of  community. 
Its  definition  of  "family"  was  longer  and 
more  complicated,  but  essentially  it  be- 
gan by  excluding  all  unrelated  persons 
and  then  limited  related  persons  to  (a) 


12.  424  U.S.  269-70. 

IX  Village  of  Belle  Terre  v.  Boraas,  416 
U.S.  1  ( 1974):  City  of  Eastlake  v.  Forest  City 
Enterprises.  Inc..  426  U.S.  66,S  i  14761. 
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the  head  oi  the  household  and  spouse, 
Ibl  their  parents,  (c)  their  unmarried 
children,  and  (d)  not  more  than  one  de- 
pendent child  with  a  spouse  and  depen- 
dent children.  Only  such  a  family  couki 
occupy  a  dwelliny. 

Mrs.  Moore  was  the  head  of  her 
household.  Her  son  and  his  son  lived 
with  her  |  under  category  (d)  in  our  list- 
ing |,  along  with  an  orphaned  grandson 
(the  son  of  Mrs.  Moore's  deceased 
daughter).  Somehow  the  city  learned 
that  this  second  grandson  was  also  living 
in  the  dwelling  and  brought  criminal 
charges  against  Mrs.  Moore.  She  was 
convicted  of  violating  the  ordinance. 
The  Ohio  Court  of  Appeals  affirmed, 
the  Ohio  Supreme  Court  denied  further 
review,  and  finally  the  U.S.  Supreme 
Court  reversed  the  conviction  on  con- 
stitutional grounds. 

Incredibly,  the  Court  took  six  sepa- 


rate opinions  to  deal  with  this  essential- 
ly simple  issue.  The  "majority"  opinion 
held  that  ( 1 )  freedom  of  personal  choice 
in  matters  of  family  life  is  one  of  the 
liberties  afforded  "special  protection" 
by  the  due  process  clause  of  the  Four- 
teenth Amendment:  (2)  this  freedom 
extends  beyond  the  "nuclear  familv  "  to 
include  uncles,  aunts,  cousins,  and 
grandparents  (the  "extended  familv"): 
(3)  this  special  protection  requires  the 
court  to  look  especially  hard  at  the  pur- 
poses served  by  regulations  that  limit 
this  freedom  and  also  to  determine  to 
what  extent  a  particular  regulation 
actually  serves  such  purposes:  and  (4) 
East  Cleveland's  regulation  restricting 
the  "family"  who  could  live  together 
had  only  marginal  effects  on  the  city's 
avowed  purposes  of  preventing  over- 
crowding, minimizing  traffic  and  park- 
ing   congestion,    and    avoiding    undue 


financial  burdens  on  the  citv's  school 
system. 

Normally  local  zoning  ordinances 
regulate  the  types  of  residences  per- 
mitted in  particular  districts  (e.g.,  single- 
family,  duplex,  multi-family),  or  they 
may  key  lot-area  requirements  or  off- 
street  parking  requirements  to  the  num- 
ber of  dwelling  units  or  families  living 
on  the  lot.  This  means  that  "dwelling" 
and  or  "family"  must  be  defined  if  the 
local  government  wishes  to  avoid  hold- 
ings (like  those  in  a  number  of  states) 
that  a  convent,  a  boarding  house,  a 
fraternity  or  sorority,  or  even  a  college 
dormitory  is  a  single-family  residence. 
Moore  indicates  the  hazards  of  restrict- 
ing the  types  of  related  individuals  who 
may  live  together  as  a  family,  while 
Belle  Tene  indicates  that  at  least  some 
restrictions  on  unrelated  individuals 
will  he  sustained. 
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Architect's  rendering  of  Grand  Central  Terminal  and  surrounding  area.  Grand  Central  is  no. 
5:  Pan  Am  Building.  6:  Biltmorc  Hotel  2:  and  Commodore  Hotel  7. 


Penn  Central:  a  solid 
foundation  for  historic 
preservation 

In  Peitii  Central  Transportation  Co. 
V.  City  of  .\'ew  York'"  the  Supreme 
Court  moved  onto  some  new  turf  (this 
was  its  first  major  case  involving  regula- 
tions aimed  at  historic  preservation), 
but  it  broke  little  new  ground  in  the 
principles  it  applied.  The  case  upheld 
the  application  of  New  York  City's 
Landmarks  Preservation  Law  to  the 
Grand  Central  Terminal. 

Under  that  law  a  Landmarks  Preser- 
vation Commission  is  empowered  to 
designate  (after  appropriate  study  and 
hearings)  "historic  districts,"  "landmark 
sites,"  and  "landmarks."'^  Grand  Cen- 
tral Terminal  had  been  designated  as  a 
"landmark"  (defined  as  "any  improve- 
ment, any  part  of  which  is  thirty  years 
old  or  older,  which  has  a  special  charac- 
ter or  special   historical   or  aesthetic 


1(1.   U.S.   (1478).   .S7   LEd. 

2d6.M. 

17.  North  Carolina  cities  and  counties  are 
gi\en  somewhat  similar  aiitliority  to  desig- 
nate "historic  districts"  by  Part  .1A  of  Article 
14  of  G.S.  Ch.  \bC.\  and  individual  "historic 
properties"  by  Pan  ^B  of  thai  article.  How- 
ever, the  Norih  Carolina  legislation  is  neither 
so  complicated  nor  so  restrictive  in  its  effects 
as  New  York  City's  law. 
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interest  or  value  as  part  oi  the  develop- 
ment, heritage  or  eultural  charaeteris- 
ties  of  the  citv.  state  or  nation.  .  .  .").  A 
designation  must  be  approved  bv  the 
city's  Board  of  Estimate,  and  the  owner 
may  have  judicial  review  of  that  deci- 
sion. .At  the  time  of  the  case  the  citv  had 
designated  31  historic  districts  and  over 
400  individual  landmarks  and  was  con- 
sidering more  sites  for  designation. 

Under  the  law  landmark  designation 
of  a  property  imposes  a  duty  on  the 
owner  to  keep  the  building's  exterior 
features  in  good  repair  and  obligates 
him  to  secure  Commission  approval 
before  altering  the  landmark's  exterior 
architectural  features  or  making  any  ex- 
terior improvements  on  the  site.  If  he 
applies  to  the  Commission  for  permis- 
sion to  make  changes,  he  mav  receive  a 
certificate  stating  that  the  alteration 
would  have  no  effect  on  protected 
architectural  features:  or  a  certificate 
of  "appropriateness"  indicating  that  the 
proposed  construction  would  not  un- 
duly hinder  the  protection,  enhance- 
ment, perpetuation,  and  use  of  the  land- 
mark; or  a  certificate  of  appropriate- 
ness on  the  ground  of  "insufficient  re- 
turn" to  insure  that  the  designation  does 
not  cause  an  economic  hardship.  Deci- 
sions on  the  granting  or  denial  of  such 
certificates  are  subject  to  judicial 
review. 

The  owner  of  a  landmark  parcel  who 
is  restricted  by  its  landmark  designation 
from  exercising  his  full  rights  under  the 
New  York  City  zoning  ordinance  may 
under  the  provisions  of  that  ordinance 
transfer  his  unused  development  rights 
to  other  properties  he  owns. 

Penn  Central  took  no  judicial  appeal 
from  the  Grand  Central  Terminal's 
designation  as  a  landmark.  It  applied  to 
the  Commission  for  a  certificate  permit- 
ting it  to  erect  either  a  55-story  office 
building  above  the  terminal,  without 
disturbing  its  facade,  or  a  53-story  build- 
ing that  would  require  removing  por- 
tions of  that  facade.  When  the  Com- 
mission denied  a  certificate  for  either 
proposal,  instead  of  filing  an  appeal  to 
court,  Penn  Central  brought  a  separate 
action  seeking  (a)  a  declaratory  judg- 
ment that  the  Landmarks  Preservation 
Law  amounted  to  an  unconstitutional 
"taking"  of  its  property,  ib)  an  injunc- 
tion against  appK  ing  the  law  to  the  ter- 
minal, and  (c)  damages  for  its  losses 
between  the  time  of  designation  and  the 
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Architect's  rendering  of  Grand  Central  with  proposed  office  structure  above  the  terminai 


court  decision.  The  trial  court  granted 
the  declarators  and  injunctive  relief 
requested:  it  was  reversed  b\  the 
.Appellate  Di\ision.'"  and  the  New  '^'ork 
Court  of  .Appeals  affirmed.'"  The  L!.S. 
Supreme  Court  affirmed  the  Court  of 
Appeals'  decision  by  a  6-3  margin,  with 
Justices  Rehnquist.  Stevens,  and  Chief 
Justice  Burtier  dissenting. 


hS.   .■>(!  App.  Dl\.  2d  265.  ?>11  N.V.S.  2d  20 
I  W75i. 

19.  42N.V.2d.124.  ,l6fiN.E.2d  1271  1 1977). 


.After  reviewing  the  general  princi- 
ples that  had  been  applied  in  previous 
decisions  involving  a  "taking."  the 
Court's  majority  examined  the  specific 
elements  of  this  case.  First,  it  found  that 
preserving  structures  and  areas  with 
special  historic,  architectural,  or  cul- 
tural significance  is  an  entirely  permis- 
sible governmental  goal  (which  Penn 
Central  did  not  dispute).  Next,  it  dis- 
posed of  Penn  Central's  claims  that: 
(a)  .A  restriction  against  using  the  "air 
rights"  over  the  terminal  amounted 
to  an  automatic  "taking"  of  those 
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Grand  Central  Terminal 

Pholograph  and  renderings  of  the 
terminal  site  are  from  the  National 
Trust  for  Historic  Preservation,  taken 
from  Vol.  IV  of  the  Record  on  Ap- 
peal to  the  Appellate  Division  of  the 
New  York  State  Supreme  Court  in 
Penn  Central  Transportation  Com- 
pany V.  City  of  New  York. 


rights.  (The  Court  said  that  it  had  to 
look  at  the  whole  of  the  regulated 
property  to  determine  whether  re- 
strictions were  overly  severe.) 

(b)  The  restriction  decreased  the  value 
of  Grand  Central  Terminal  and 
amounted  to  a  '"taking."  (The  Court 
noted  that  many  regulations  that  di- 
minished value  had  been  upheld  and 
that  because  the  designation  was 
based  on  a  comprehensive  plan  ap- 
plying to  similar  properties  through- 
out the  city,  this  law  was  similar  to 
zoning  and  historic  district  regula- 
tions that  had  been  upheld.) 

(c)  Designation  is  inevitably  arbitrar\ 
and  subjective.  (The  Court  noted 
that  no  judicial  appeal  had  been 
taken  from  the  designation  deci- 
sion.) 

(d)  Unlike  zoning  regulation.s.  the  Land- 
marks Law  singled  out  particular 
properties  for  regulation  and  placed 
an  unfair  burden  on  those  few.  (The 
Court  said  that  every  regulation 
bears  unevenly  on  some  people,  that 
the  Landmarks  Law  applied  to  "vast 
numbers"  of  properties,  and  that 
the  City  Council  had  found  that 
everyone  in  the  citv  would  benefit 
from  such  regulation.) 


(el  The  citv  had  appropriated  part  of 
Penn  Central's  property  for  a  strictly 
governmental  purpose.  (The  Court 
said  that  this  simply  was  not  so.) 

Finally,  the  Court  considered  whether 
the  regulation  was  so  severe  in  its  impact 
that  it  should  be  treated  as  an  e.xercise 
of  eminent  domain.  It  concluded  that 
the  regulation  was  not  that  extreme, 
noting  that  ( 1 )  Penn  Central  could  con- 
tinue using  the  property  as  a  railroad 
terminal  with  related  office  space  and 
concessions,  as  it  had  for  many  vears; 
(2)  there  was  no  demonstration  that 
Penn  Central  would  be  denied  permis- 
sion to  place  a  less  dominant  addition 
on  its  terminal:  and  (3)  Penn  Central 
owned  a  number  of  nearby  properties 
to  which  it  could  transfer  its  unused 
development  rights,  thus  recouping 
some  of  its  lost  opportunity. 

The  Penn  Ct'/i/nv/ decision  appears  to 
be  a  clear  affirmation  that  North  Caro- 
lina's historic  district  and  historic  prop- 
erties laws  are  constitutionally  permis- 
sible under  the  Fourteenth  Amend- 
ment. Our  historic  district  law  requires 
a  certificate  of  appropriateness  before 
exterior  architectural  features  can  be 
modified  within  a  district,  and  both  laws 
pro\ide  for  notice  and  a  9()-day  waiting 


period  before  a  historic  building  can  be 
demolished,  materially  altered,  or  re- 
nmved.  During  this  period  the  historic 
district  commission  or  historic  proper- 
ties commission  can  negotiate  with  the 
owner  and  others  in  an  effort  to  find  a 
mutually  agreeable  means  of  preserving 
the  building.  These  restraints  are  ob- 
\  iously  less  severe  in  their  impact  than 
those  provided  by  the  New  York  Land- 
marks Preservation  Law. 


Linmark  Associates: 
a  troublesome  sign 

Linmark  Associates  v.  Township  of 
Willinghoro.-"  may  have  consequences 
for  local  governments  that  try  to  regu- 
late signs,  placards,  and  other  public 
displays  of  the  written  word.  Wiiling- 
boro,  a  New  Jersey  suburb  undergoing 
racial  transition,  was  particularly  trou- 
bled by  the  blockbusting  activities  of  lo- 
cal real  estate  agents  who  were  capital- 
izing on  brisk  housing  sales  that  were 
induced    by    a   near-panic   atmosphere 


20.  431  U.S.  85(1977). 
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among  local  homeowners.  In  an  effort 
to  soothe  community  anxiety  by  con- 
cealing the  number  and  location  of 
homes  offered  for  sale  in  certain  "tip- 
ping" neighborhoods,  the  township  en- 
acted an  ordinance  prohibiting  "For 
Sale"  signs  on  residential  property.  In 
Linmark  the  U.S.  Supreme  Court  in- 
\ahdated  the  ordinance  on  grounds  that 
the  ban  on  "For  Sale"  signs  was  an  im- 
permissible restriction  on  free  expres- 
sion guaranteed  by  the  First  .Amend- 
ment of  the  U.S.  Constitution. 

In  reaching  this  conclusion  the  Court 
held  that  placing  the  signs  on  front 
lawns  was  a  form  of  so-called  "commer- 
cial speech"— messages  designed  to  ad- 
vertise economic  goods  and  services  — 
and  therefore  merited  First  .Amendment 
protection.-'  Recent  case  law  has  indi- 
cated that  ordinances  regulating  con- 
duct that  involves  First  Amendment 
rights  must  balance  the  interests  of  the 
municipality  in  exercising  its  police 
power  and  the  interests  of  free  expres- 
sion. If  the  regulation  advances  the  in- 
terest of  government  at  the  expense  of 
suppressing  the  content  of  the  message, 
then  only  in  exceptional  circumstances 
may  such  a  regulation  be  constitutional- 
ly valid.--  According  to  the  Supreme 
Court,  the  VVillingboro  ordinance  that 
banned  the  placement  of  "For  Sale" 
signs  on  front  lawns  improperly  re- 
stricted the  public's  right  of  access  to  a 
particular  sort  of  commercial  speech  or 
information  that  concerned  the  number 
and  location  of  homes  on  the  market. 

The  message  of  the  Lmmark  case  is 
clear:  Local  governments  should  avoid 
regulations  that  classify,  differentiate, 
restrict,  or  prohibit  signs  on  the  basis  of 
their  message  or  content.  Even  the  ob- 
jectives of  promoting  "fair  housing"  and 
neighborhood  stability  must  yield  to  the 
First  Amendment's  guarantee  of  free 
access  to  public  information. 

State  court  decisions:  not  what 
you  do,  but  how  you  do  it 

.A  quick  review  of  North  Carolina's 
recent    zonint;    decisions    indicates    in- 


creasing concentration  on  procedural 
rather  than  substantive  issues. 

Challenges    to   /.oning   amendments. 

Allred  v.  City  of  Raleii^h-'  and  Blades  v. 
Cily  of  Raleigh-"  pointed  the  wav 
toward  successful  challenges  of  zoning 
amendments.  They  also  highlighted  a 
special  danger  for  developers:  What 
happens  to  a  developer  who  makes 
large  expenditures  in  reliance  upon  a 
zoning  amendment  that  ultimately  is 
held  invalid? 

Taylor  v.  Cily  of  Raleiglr"  supplied  at 
least  a  partial  answer  to  this  problem. 
For  the  first  time  in  a  North  Carolina 
zoning  case,  the  Supreme  Court  applied 
the  legal  doctrines  of  "standing"  and 
"laches"  to  foreclose  a  challenge  against 
a  zoning  amendment.  (By  using  these 
defenses,  a  defendant  can  have  a  suit 
dismissed  before  its  merits  are  con- 
sidered. "Standing"  is  a  contention  that 
the  plaintiff  does  not  have  enough  in- 
terest in  the  case's  subject  matter  to 
sue.  "Laches"  is  a  contention  that  the 
plaintiff  unduly  delayed  bringing  the 
suit.) 

In  Taylor  the  Court  stopped  short  of 
a  definite  holding  that  the  property 
owners  who  challenged  the  amendment 
lacked  standing  or  were  guilty  of  laches, 
but  it  said  in  effect  that  the  legal  situa- 
tions with  respect  to  both  issues  tended 
to  reinforce  one  another  sufficiently  to 
bar  the  action.  With  respect  to  stand- 
ing, the  Court  noted  that  the  plaintiff 
who  lived  closest  to  the  rezoned  proper- 
ty was  about  a  half-mile  away  and  that 
the  impact  of  the  change  on  the  plain- 
tiffs as  a  whole  was  "minimal." 

On  the  issue  of  laches,  the  Court 
pointed  out  that  the  plaintiffs  were 
aware  of  the  proposed  rezoning:  that 
thev  did  not  institute  the  court  action 
until  two  years  and  22  days  after  the 
ordinance  was  amended:  and  that  the 
owner  of  the  rezoned  propertv.  reiving 
on  the  amendment,  had  spent  o\er 
S23.000  before  the  suit  was  begun.  The 
Court  said  that  while  there  is  no  definite 
period  of  delay  that  would  alwavs  trig- 
ger a  holding  of  laches,  in  this  case  the 
delay  was  unreasonable  and  worked  to 
the  detriment  of  the  owner. 


S/ult.s  r.  Swainf"  would  seem  to  fall 
under  the  same  rules,  since  the  lawsuit 
challenging  a  rezoning  amendment  was 
initiated  almost  6V:  years  after  the 
amendment  was  passed.  But  in  this  case 
the  court  found  that  there  was  no  "un- 
rea.sonable"  delay  by  plaintiffs  (since  no 
work  pursuant  to  the  rezoning  took 
place  until  almost  fi\e  years  after  the 
amendment,  and  the  owner  then  misled 
the  plaintiffs  as  to  the  nature  of  the 
work),  and  the  owner  presented  no 
evidence  of  any  expenditures  that  he 
had  made  in  reliance  on  the  rezoning. 

Ha\  ing  ruled  out  laches  as  a  defense, 
the  court  then  held  that  rezoning  a  four- 
acre  tract  for  mobile  homes  in  the 
middle  of  some  500  acres  zoned  for 
single-family  residences  amounted  to 
spot  zoning.  There  is  considerable  doubt 
as  to  the  validity  of  the  spot-zoning  con- 
cept when  it  is  applied  to  a  rural  situa- 
tion. (The  property  here  was  in  the  ex- 
traterritorial jurisdiction  of  the  city  of 
Randleman.)  The  court  was  obviously 
impressed  by  the  description  of  spot 
zoning  in  the  Blades  case. 

The  court  also  examined  the  doctrine 
of  laches  in  Capps  v.  City  of  Raleisih.-' 
In  Capps  the  plaintiffs  sought  to  stop  a 
public  housing  project  by  bringing  an 
action  on  July  23.  1976.  to  invalidate  an 
amendment  enacted  on  September  l.'^. 
1969.  The  owners  of  the  property  in 
question  had  spent  over  5600.000  in 
reliance  on  the  rezoning.  and  the  court 
had  no  difficulty  in  applying  the  laches 
doctrine. 

In  both  the  Stutts  and  the  Capps 
cases  the  plaintiffs  argued  that  they  had 
not  had  actual  notice  of  the  rezoning 
hearing,  but  the  court  said  that  compli- 
ance with  the  statutory  provision  re- 
quiring newspaper  advertisements  was 
all  that  was  legally  necessary.  In  Capps 
the  court  also  held  that  a  metes  and 
bounds  description  of  the  propertv  to 
be  rezoned  is  not  required. 

Two  .North  Carolina  municipalities 
ha\'e  had  zoning  ordinances  invalidated 
because  they  failed  to  give  the  proper 
notice.  In  George  v.  Town  of  Edenloiv^ 


21.  See  aisn  Virginia  State  Board  of 
Pharmacy  v.  Virginia  Citizens  Council.  Inc.. 
425  U.S.  748  I  W76I.  and  Bigelow  v.  Virginia. 
421  U.S.  809  1 197.^1. 

22.  U.S.  V.  O'Brien,  .Wl  U.S.  ^bl  ( 19681. 
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the  city  attempted  to  rezone  two  sepa- 
rate tracts  on  either  side  of  a  highway 
from  residential  to  commercial.  The 
Court  of  Appeals  invalidated  the  rezon- 
ing  of  the  south  tract  on  the  basis  that 
only  twelve  days"  notice  rather  than  the 
statutorily  required  15  days"  had  been 
given  before  the  public  hearing.  The 
north  tract  was  rezoned  as  part  of  a 
comprehensive  revision  of  the  Edenton 
zoning  ordinance.  Both  the  original  and 
the  revised  ordinances  provided  that 
when  the  Town  Board  had  denied  an 
application  for  a  change  in  zoning,  it 
could  not  accept  another  application 
for  the  same  type  of  amendment  re- 
lating to  the  propertv  for  the  following 
six  months.  The  Supreme  Court  (dis- 
agreeing with  the  Court  of  Appeals 
ruling)  held  that  this  provision  applied 
to  a  rezoning  included  in  a  comprehen- 
sive revision  as  well  as  one  made  in- 
dependently. Therefore  the  Court  in- 
validated the  rezoning  of  the  north  tract 
as  well.  The  Court  also,  as  dicta,  said 
that  when  there  is  a  comprehensive 
revision  of  a  zoning  ordinance,  the  pro- 
cedural requirements  for  adopting  a 
new  ordinance  must  be  followed. 

In  Sellers  v.  City  of  Asheville-"  the 
notice  of  the  zoning  hearing  was  defec- 
ti\e  because  of  its  content  rather  than 
its  timing.  In  this  case  a  zoning  amend- 
ment would  have  applied  Asheville's 
zoning  ordinance  to  the  area  outside 
the  city  limits  for  the  first  time.  How- 
ever, the  notice  merely  said  there  would 
be  a  public  hearing  on  "an  ordinance 
amending  and  revising  .  .  .  the  Zoning 
Ordinance  of  the  City  of  Asheville." 
The  Court  of  Appeals  said  that  this 
clearly  could  not  alert  someone  in  the 
affected  area  that  .Asheville  was  going 
to  do  .some  extraterritorial  zoning. 

The  court  found  a  second  defect  in 
the  amendment  itself.  It  noted  that  G.S. 
160A-360(b)  directs  that  extraterritorial 
boundaries   "shall   be   defined,   to   the 
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extent  feasible,  in  terms  of  geographical 
features  identifiable  on  the  ground,"" 
The  .Asheville  ordinance  in  its  terms 
merely  referred  to  "the  territory  be- 
yond the  corporate  limits  for  a  distance 
of  one  mile  in  all  directions.""  and  the 
zoning  map,  according  to  the  court, 
showed  the  boundarv  "in  sweeping 
curves,  except  where  the  citv  bordered 
on  adjacent  municipalities.""  The  court 
found  this  tvpe  of  mapping  inadequate. 
Interpretins>  a  zoning  ordinance. 
There  was  no  appellate  decision  in  this 
period  relating  to  the  substance  of  zon- 


ing regulations,  other  than  Town  of 
Soulhern  Pines  v.  Mohr.""  In  this  case 
the  Court  of  .Appeals  had  little  difficulty 
in  finding  that  the  ordinance"s  listing  of 
"public  buildings  — town,  county,  city, 
state,  federal,  or  regional  authority  —  "" 
among  the  permitted  uses  in  a  district 
included  a  children's  treatment  center 
funded  and  operated  under  the  direct 
control  and  supervision  of  the  State 
Department  of  Human  Resources.  D 
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A  New  Supreme  Court  View 
of  Governmental  Immunity 


Anne  M.  Dellinger 


ON  JUNE  6.  1978.  the  United  States  Supreme  Court 
handed  down  a  deeision  with  important  impHcations 
for  all  local  governments.  In  Moiwll  v.  New  )'(>rk  Cily 
Department  of  Social  Services'  the  Court  held  that  a 
person  whose  federal  civil  rights  are  violated  bv  jhe 
official  policy  or  custom  of  a  local  government  may  sue 


the  government  directly  and  may  recover  money 
damages  from  the  unit's  public  funds. 

'^he  facts  before  the  Court  were  these:  The  New 
York  City  social  services  department  and  the  city's 
board  oi  education  had  written  policies  forcing  em- 
ployees to  take  unpaid  leave  at  an  arbitrary  point 
during  pregnancy.  In  1971  certain  affected  employees 
filed  a  §  1983  claim-  as  a  class  action,  asking  for  an  in- 
junction against  further  enforcement  of  the  policies 
and  back  pay  tor  the  time  involuntarily  lost  from  work. 
Significantly,  they  sued  the  governmental  agencies 
directly  and  the  agency  heads  in  their  official  capacities 
rather  than  suing  them  as  private  indi\iduals.  (The  six 
defendants  were  the  department  of  social  services  and 
its  commissioner,  the  board  of  education  and  its  chan- 
cellor, and  the  City  of  New  York  and  its  mayor.)  Once 
action  was  filed,  the  departments  dropped  their  lea\e 
requirements,  but  the  employee-plaintiffs  continued  to 
press  the  back-pay  portion  of  their  claim.  In  1974  the 
United  States  Supreme  Court  held  such  forced-leave 
policies  unconstitutional.^ 

In  Moiwll.  the^district  court  and  the  Second  Circuit 
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2.  ■T9K,V  refers  to  42  U.S.C.  §  19H3.  a  portion  of  the  federal  Ci\il 
Rights  Act  of  1871,  which  provides:  "Every  person  who,  under  color 
of  any  statute,  ordinance,  regulation,  custom,  or  usage,  ol  any  State 
or  Territorv,  suhiects  or  causes  to  he  subjected,  any  citizen  ol  the 
United  States  or  other  person  within  the  jurisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  immunities  secured  by  the 
Constitution  and  laws,  shall  be  liable  to  the  party  injured  in  an  action 
at  law,  suit  in  equity,  or  other  proper  proceeding  for  redress." 
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Court  of  Appeals,  which  affirmed,  recognized  that  the 
defendants  had  violated  the  employees'  constitutional 
rights;  following  the  precedent  of  Monroe  v.  Pape.* 
however,  these  courts  held  that  no  monetary  recinery 
was  possible  under  ^  198."^  against  any  local  government 
agency  or  its  officers  in  their  official  capacities.  Section 
1983  states  that  "any  person"  who  deprives  another  of 
his  federal  constitutional  rights  shall  be  liable  to  the 
aggrieved  party.  Monroe  held  that  a  municipality  was 
not  a  "person"  within  the  meaning  of  §  1983  and  that 
Congress  had  never  intended  by  that  legislation  to  ob- 
ligate public  treasuries  to  reimburse  individuals  whose 
rights  were  violated  by  public  agencies. 

The  Supreme  Court  here  overruled  the  Monroe 
holding,  therebv  opening  the  wav  for  the  Monell 
plaintiffs  to  recover  from  the  governmental  defendants 
and  indicating  that  in  the  future  government  itself,  in 
certain  circumstances,  must  reimburse  persons  with 
cognizable  §  1983  claims  against  the  governmental  unit. 
The  Monell  majority  opinion  (by  Justice  Brennan 
joined  by  Justices  Stewart,  White,  Marshall,  Blackmun, 
Powell,  and,  in  part,  Stevens)  first  reviews  the  legisla- 
tive history  of  ,§  1983  and  reaches  a  different  conclusion 
from  the  Monroe  Court's  holding— that  is.  "that  Con- 
gress  did  intend  municipalities  and  other  local  go\'ern- 
ment  units  to  be  included  among  those  persons  to 
whom  §  1983  applies."  From  that  premise  the  Court 
reasons  that  plaintiffs  may  gain  financial,  declaratory. 
or  injunctive  relief  from  local  governments  when  the 
plaintiff's  constitutional  rights  have  been  abrogated  J)y;_ 
persons  who  are  carrying  out  an  official  polic\  or 
custom  of  the  governmental  body.  The  opinion  justifies 
overruling  Monroe  on  four  grounds.  First.  re-e.xamina- 
tion  of  congressional  debate  on  §  1983  proves  beyond  a 
doubt  that  the  Monroe  Court  misunderstood  the  mean- 
ing of  the  act.  Second,  Monroe  has  ne\er  been  clear 
precedent  because  other  opinions  of  the  Court,  ones  in 
which  jurisdiction  was  not  challenged,  have  held  some 
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local  governments  (specifically  school  boards)  liable 
under  §  1983.  Third,  Congress  has  recently  indicated 
(through  the  Civil  Rights  Attorneys"  Fees  Act)  a  desire 
to  hold  all  local  governments  liable  under  S  1983. 
Finally,  the  usual  reason  for  keeping  to  precedent  — 
that  parties  have  relied  on  it  — should  not  apply  when 
reliance  would  mean  allowing  parties  (here  local  gov- 
ernments) to  continue  to  \'iolate  constitutional  rights 
without  fear  of  the  consequences.  Justice  Powell's  con- 
curring opinion  elaborates  on  the  ill  effects  of  Monroe 
and  the  need  to  overrule  it,  as  well  as  on  the  advisability 
of  placing  responsibility  on  local  government  for  its 
constitutional  torts.  The  dissenting  opinion,  by  Justice 
Rehnquist  joined  by  the  Chief  Justice,  reiterates  the 
benefits  of  maintaining  legal  precedents,  denies  that 
the  Monroe  Court's  construction  of  §  1983  was  clearly 
mistaken,  and  expresses  concern  over  the  practical 
consequences  for  local  government  of  removing  its  pro- 
tection from  liability. 

Though  Monell  also  reverses  the  holding"  that  local 
governments  are  immune  frcim  suits  for  injunctions, 
its  greater  impact  no  doubt  lies  in  the  holding  that  these 
units  can  be  liable  for  damages  in  §  1983  actions.  The 
opinion  raises,  but  does  not  answer,  certain  important 
questions  concerning  the  scope  of  that  damage  liability. 
First,  the  Court  left  unclear  which  officials  or  em- 
ployees are  in  a  position  to  make  the  "official  policies" 
that  create  potential  liability.  It  stated  that  government 
is  not  liable  for  an  independent  wrongful  action  of  an 
employee  merely  because  of  the  employer-employee 
relationship:  "|l|n  particular,  we  conclude  that  a  munic- 
ipality cannot  be  held  liable  solely  because  it  employs 
a  tortfeasor  — or  in  other  words,  a  municipality  cannot 
be  held  liable  under  Sj  1983  on  a  respondeat  superior 
theory."''  The  facts  of  Monell  made  it  easy  for  the 
Court  to  conclude  that  in  that  case  the  challenged  ac- 
tions were  taken  in  accordance  with  "official  policies." 
The  two  New  York  City  departments—  education  and 
social  services— had  written  personnel  policies  over  a 
period  of  years  that  were  shown  to  be  unconstitutional 
by  an  earlier  case,  Cleveland  v.  La  Fleur.  Still,  the 
Court  chose  not  to  limit  itself  merely  to  recognizing 
liability  for  written  policies  or  even  liability  for  policies 
approved  by  the  governing  boards  of  defendant 
agencies.  Instead,  it  specifically  noted,  in  the  following 
language,  that  employees  beneath  the  level  of  board 
members  may  make  policies  for  which  the  unit  itself 
will  be  liable:  "|  I  |t  is  when  execution  of  a  government's 
policy  or  custom,  whether  made  by  its  lawmakers  or  by 
those  whose  edicts  or  acts  may  fairly  be  said  to  repre- 
sent  official  policy,  inflicts  the  injury  that  the  govern- 
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ment  as  an  entity  is  responsible  under  §  1983."  I  infer 
from  this  that  most  actions  taken  by  sheriffs  or  city  and 
county  managers,  for  instance,  and  quite  possibly  many 
actions  taken  by  lesser  officers  like  chief  jailers  or  de- 
partment heads,  are  likely  to  be  viewed  by  the  courts  as 
"official"  actic^ns  (though  of  course,  any  official  can 
also  take  independent  wrongful  actions  for  which  he 
alone  would  be  liable).  It  seems  clear,  on  the  other 
hand,  that  the  unit  need  not  bear  the  responsibility  for 
unconstitutional  actions  taken  by  individual  city  or 
county  employees  without  the  approval  of  the  govern- 
ing board  or  a  high-ranking  official. 

Attention  should  also  be  paid  to  the  Court's  use  of 
the  word  "custom."  Again,  the  majority  could  have 
restricted  itself  on  the  facts  before  it  to  holding  that 
governments  will  be  liable  for  their  official  policies,  but 
it  chose  to  point  out  that  ^  1983  applies  to  both  policies 
and  customs,  "Although  the  touchstone  of  the  §  1983 
action  against  a  government  body  is  an  allegationjhat 
official  policy  is  responsible  for  a  deprivation  of  rights 
protected  by  the  Constitution,  local  governments,  like 
every  other  §  1983  'person,'  by  the  very  terms  of  the 
statute,  may  be  sued  for  constitutional  deprivations 
visited  pursuant  to  the  governmental  "custom'  even 
though  such  a  custom  has  not_received  formal  approval 
through  the  body's  official  decision-making  channels." 
Just  as  the  Court  has  warned  that  persons  other  than 
board  (or  council)  members  may  incur  liability  for  the 
unit,  it  is  warning  here  that  rules  and  regulations  need 
not  have  been  adopted  by  the  unit's  governing  board  in 
order  to  have  official  status  for  irriposing  liability. 

The  Court  was  careful  to  note  that  this  case  did  not 
settle  the  issue  of  whether  governments  retain  some 
kind  of  immunity  that  will  partially  protect  them  from 
§  1983  judgments  even  though  they  are  "persons"  who 
may  be  sued.  The  majority  states,  "|W|e  have  no  oc- 
casion to  address,  and  do  not  address  what  the  full 
contours  of  municipal  liability  under  §  1983  may  be"  — 
and  later,  "|W|e  express  no  views  on  the  scope  of  any 
municipal  immunity  beyond  holding  that  municipal 
bodies  sued  under  ^  1983  cannot  be  entitled  to  an 
absolute  immunity,  lest  our  decision  that  such  bodies 
are  subject  to  suit  under  §  1983  'be  drained  of  mean- 
ing." " 

Thus  a  full  understanding  of  Monell's  effect  must 
await  further  litigation.  Lower  federal  courts  may  apply 
the  Wood  V.  Strickland^  standard  of  immunity  to  gov- 
ernmental bodies,  or  they  may  develop  a  different  stand- 
ard. (  Wood  imposes  personal  liability  on  officials  who 
violate  basic  constitutional  rights  of  which  they  knew 
or  should  have  kiiown.)  All  that  we  know  from  Monell 
is  that  the  Supreme  Court  will  not  allow  an  immunity  so 
broad  as  to  eliminate  liability  entirely.  D 
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School  Law 


Robert  E.  Phay  and  Anne  M.  Dellinger 


THE  LAST  TWO  YEARS  have  produced  many  im- 
portant decisions  in  school  law,  several  of  which  also 
affect  public  officials  generally.  The  United  States 
Supreme  Court  heard  not  onlv  the  long-awaited  reverse- 
discrimination  Bakke  case  but  also  cases  involving 
teacher  speech,  liability  of  school  boards  for  violating 
rights  of  employees  or  students,  and  student  expulsion. 
These  cases  have  been  digested  in  the  Institute's  School 
Law  Bulletin,  and  some  of  them  are  summarized  below. 


Affirmative  action:  Bakke 

The  most  heralded  school-related  case  since  Brown 
V.  Board  of  Education  was  decided  in  1954  came  at  the 
end  of  the  Court's  1978  term.  Regents  of  the  University 
of  California  v.  Bakke'  raised  the  question  of  how  far  a 
state  may  go  in  trying  to  achieve  a  racially  diverse 
student  body.  May  it  give  preference  to  blacks  over 
whites  in  order  to  remedy  the  effects  of  past  discrimina- 
tion? In  Bakke  the  Court  answered:  sometimes  yes, 
sometimes  no.  It  approved  the  principle  of  affirmative 
action  but  rejected  rigid  quotas  based  solely  on  race  if 
there  was  no  record  of  past  racial  discrimination. 

Bakke  arose  from  a  challenge  to  the  medical  school 
at  the  University  of  California-Davis,  which  had  two 
admissions  programs  for  each  entering  class  of  100 
students— a  regular  admissions  program  for  84  places 
and  a  special  program  for  admitting  16  applicants  from 
minority  groups  or  "economically  and,  or  educationally 
disadvantaged"  backgrounds  (blacks,  Chicanos,  Asians, 
and  American  Indians).  Bakke,  a  white  male,  applied  to 
the  medical  school  in  1973  and  again  in  1974,  but  was 
rejected  both  times  although  his  test  scores  were  sig- 
nificantly  higher   than   those   of  applicants   admitted 
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under  the  special  program.  .4fter  his  second  rejection, 
he  filed  suit  in  state  court  to  compel  his  admission, 
alleging  that  the  special  program  operated  to  exclude 
him  on  the  basis  of  race  in  \  iolation  of  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment  to  the 
United  States  Constitution,  the  California  Constitution, 
and  Title  VI  of  the  Civil  Rights  Act  of  1964.  The  trial 
court  found  that  the  program  operated  as  a  racial  qutna 
system  and  therefore  \iolated  both  the  equal  protection 
clause  of  the  federal  and  state  constitutions  and  Title 
VI,  which  prohibits  excluding  on  the  grounds  of  race  or 
color  any  person  from  participating  in  any  program 
that  receives  federal  financial  assistance.  This  court  did 
not  order  Bakke's  admittance,  however,  because  he 
failed  to  prove  that  he  would  ha\e  been  admitted 
except  for  the  special  program.  On  appeal  the  Califor- 
nia Supreme  Court,  applying  the  strict-scrutiny  test  for 
constitutional  questions,  agreed  that  the  special  admis- 
sions program  violated  the  equal  protection  clause  and 
ordered  Bakke  admitted  because  the  medical  school 
could  not  show  that  he  would  not  have  been  admitted 
even  if  there  had  been  no  special  program.  The  L'ni- 
versity  of  California  then  appealed  the  decision  to  the 
L'nited  States  Supreme  Court. 

The  Court  affirmed  the  order  admitting  Bakke  and 
invalidating  the  special  admissions  program,  but  it 
reversed  the  California  Supreme  Court's  decision  to  the 
extent  that  it  prohibited  using  race  as  a  fact(.ir  in 
decisions  on  student  admissions.  .Although  it  is  difficult 
to  find  many  points  on  which  a  majority  of  the  Court 
agreed  (there  are  six  separate  opinions  totaling  154 
pages),  a  majority  of  five  justices  found  the  quota 
system  unconstitutional  and  another  majority  of  fi\e 
agreed  that  race  could  be  taken  into  consideration  in 
some  circumstances.  Justice  Powell  was  the  swing  vote 
that  created  the  two  majorities;  the  other  eight  justices 
were  split  four  and  four.  He  said  that  the  quota  system 
used  by  the  medical  school  violated  Title  \'I  of  the 
Civil  Rights  Act  and  the  equal  protection  clause  be- 
cause it  foreclosed  consideration  to  persons  like  Bakke 
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solely  because  of  their  race.  No  matter  how  strong 
Bakke's  qualifications,  he  w  as  "nex  er  afforded  a  chance 
to  compete  with  applicants  from  preferred  groups  for 
the  special  admission  seats.  .4t  the  same  time,  the 
preferred  applicants  have  e\'ery  opportunity  to  com- 
pete for  e\erv  seat  in  the  class."  Justice  Powell  found 
this  use  of  race  in  the  admissions  procedure  to  be  un- 
necessary in  achie\ing  the  goal  of  a  diverse  student 
body.  Justices  Burger.  Rehnquist.  Stevens,  and  Stewart 
agreed  with  Powell's  conclusion  that  Bakke  must  be 
admitted,  but  they  maintained  that  the  decision  should 
be  based  solely  on  Title  VI.  which  categorically  prt> 
hibits  excluding  anyone  (.in  the  basis  of  race  from 
participating  in  any  program  that  receives  federal 
funds.  They  argued,  therefore,  that  Title  VI  prohibits 
any  consideration  of  race  in  student  admissions. 

Justice  Powell,  however,  concluded  that  the  need  to 
remedy  disadvantages  created  by  past  racial  prejudice 
and  to  achieve  a  di\'erse  student  body  justified  con- 
sidering race  in  admission  decisions  when  appropriate 
findings  have  been  made  by  competent  bodies.  Justices 
Blackmun,  Brennan,  Marshall,  and  White  agreed,  al- 
though they  would  have  upheld  a  quota  system  of  the 
Davis  type  that  Powell  and  the  other  four  justices 
rejected.  Thus,  for  the  first  time  the  Supreme  Court 
upheld  affirmative  action  programs.  Race  mav  be  taken 
into  consideration  if  it  is  only  one  factor  in  admissions 
decisions  and  does  not  insulate  the  individual  from 
comparison  with  all  other  candidates  for  a\ailable 
seats. 

Justice  Powell  was  careful  to  distinguish  between  the 
California  quota  system  that  was  found  to  be  uncon- 
stitutional and  the  use  of  racial  preferences  that  has 
been  required  to  desegregate  schools  and  to  overcome 
clearly  documented  discrimination  in  employment  or 
admissions.  In  these  situations  racial  quotas  ha\e  been 
imposed  in  response  to  past  discrimination.  (The  Davis 
medical  school  was  founded  in  1968.  and  past  dis- 
crimination was  not  part  of  the  school's  record.)  Thus 
racial  or  ethnic  classifications  are  permissible  in 
remedying  past  discrimination,  but  only  when  the 
"extent  of  the  injury  and  the  consequent  remed\  will 
have  been  judicially,  legislatively  or  administrati\elv 
defined."  Powell  made  it  clear  that  in  these  cases  the 
remedy  is  subject  to  continuing  oversight  "to  assure 
that  it  will  work  the  least  harm  possible  to  other 
innocent  persons  who  bear  no  responsibility  for  what- 
e\er  harm  the  beneficiaries  of  the  special  admissions 
programs  are  thought  to  have  suffered."  When  the 
e\idence  indicates  that  the  state  has  discriminated 
intentionally,  a  racial  quota  s\stem  or  preference  based 
on  race  is  constitutional  as  long  as  it  pro%  ides  a  reason- 
able remedy  for  past  discrimination  without  unfairK 
harming  innocent  persons. 

Bakke  is  now  admitted.  \()luntar\  rigid  quota  s\stems 


based  solely  on  race  are  unconstitutiimal.  and  affirma- 
ti\e  action  programs  are  permissible.  But  these  issues 
are  far  from  settled.  The  Bakke  decision  did  not 
pro\  ide  a  decisive  answer  lo  the  permissible  use  of  race 
in  employment  and  admissions  questions,  a  result  that 
constitutional  scholar  Paul  Freund  found  salutarw  He 
observed  that  "the  \ery  fact  that  |the  decision]  is 
somewhat  fuzzy  leaves  room  for  development,  and  on 
the  whole  that's  a  good  thing."  Perhaps  Tinir  magazine 
summed  up  the  decision  best  when  it  c^immented  that 
"|m|any  more  Bakke-Wkc  cases  are  sure  to  follow,  and 
none  of  them  is  likely  to  be  final.  In  an  e\ol\  ing  dennv 
cratic  societv  there  are.  ine\  itabK:  no  final  answers." 


School  personnel 

Does  a  nontenured  teacher  who  was  not  reappointed 
to  his  teaching  position  have  an  absolute  right  to  rein- 
statement when  the  decision  not  to  reappoint  was  par- 
tially based  on  his  exercise  of  a  constitutional  right? 
This  question  was  presented  to  the  Supreme  Court  in 
Mt.  Healthy  City  School  District  v.  Doyle.-  This  case 
involved  a  probationary  teacher  with  five  years  of  serv- 
ice. Doyle  had  called  a  local  radio  station  and  given  it 
the  substance  of  a  school  memorandum  on  teacher 
dress.  The  station  later  used  this  memorandum  as  a 
news  item,  which  embarrassed  school  officials.  Doyle 
claimed  that  this  call  to  the  radio  station  was  the  basis 
for  the  school  board's  decision  not  to  rehire  him; 
therefore  his  speech  rights  under  the  First  and  Four- 
teenth .Amendments  had  been  \iolated.  But  during  his 
employment  Di>\'le  also  had  been  given  a  one-day  sus- 
pension following  an  altercation  with  another  teacher, 
had  referred  to  students  as  "sons  of  bitches"  in  a  dis- 
ciplinary complaint,  and  had  made  an  obscene  gesture 
to  female  students  when  thev  had  not  obeved  him.  The 
school  cited  Doyle's  "niilable  lack  of  tact  in  handling 
professional  matters"  as  the  reason  for  nonrenewal  and 
used  the  radio  station  and  obscene-gesture  incidents  as 
examples.  The  district  court  said  that  the  telephone  call 
was  protected  by  the  First  Amendment.  Because  it  had 
played  a  substantial  part  in  the  board's  decision  not  to 
rehire  Doyle,  he  was  entitled  to  reinstatement  and  back 
pay.  The  court  of  appeals  affirmed. 

On  appeal  the  Supreme  Court  held  that  a  nonreap- 
pointed  teacher  may  establish  a  claim  to  reinstatement 
if  the  exercise  of  a  constitutionallv  protected  freedom 
was  a  substantial  factor  in  the  decision  not  to  rehire. 
The  Court  said,  however,  that  his  nonreappointment 
wiHiId  be  permissible  if  the  school  board  could  show 
that  Dovle  would  not  have  been  reappointed  even  if  the 
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telephone  call  had  not  been  made.  It  then  remanded 
the  case  to  the  district  court  because  the  board  had  not 
been  allowed  to  make  this  showing. 

A  recent  Supreme  Court  decision  on  the  use  of  the 
National  Teacher  E.xamination  (NTE)  is  particularly 
important  to  North  Carolina  becau.se  this  state  is 
embroiled  in  a  case  challenging  its  use  in  teacher  cer- 
tification. \n  National  Educational  Association  v.  South 
Carolina,^  the  Supreme  Court  upheld  use  of  the  test  in  a 
case  brought  against  the  State  of  South  Carolina  by  the 
United  States  Department  of  Justice  and  se\eral  inter- 
\ening  teacher  associations.  The  plaintiffs  alleged  that 
the  use  of  the  NTE  for  certifying  teachers  and  setting 
salary  schedules  unlawfully  discriminated  against  blacks 
in  violation  of  the  federal  Constitution  and  Title  VII  of 
the  Civil  Rights  Act.  Without  opinion,  the  Supreme 
Court  affirmed  a  three-judge  lower  court's  holding  that 
South  Carolina's  use  of  the  NTE  was  constitutional  and 
did  not  violate  the  Civil  Rights  Act. 

The  lower  court  held  that  to  meet  their  burden  of 
proof  the  plaintiffs  must  show  either  that  the  state 
intended  to  discriminate  against  blacks  by  using  the 
NTE  or  that  the  NTE  served  no  rationally  permissible 
state  objective.  The  court  found  that  the  plaintiffs  had 
shown  no  discriminatory  intent  by  the  state,  although 
they  had  shown  that  the  defendant  officials  knew 
continued  use  of  the  NTE  would  disqualify  a  much 
larger  percentage  of  black  applicants  than  white  appli- 
cants. The  lower  court  concluded  that  the  test  was 
rationally  related  to  legitimate  state  interests— to  assure 
that  teachers  have  a  minimum  le\'el  of  competence  and 
to  provide  financial  incentives  for  teacher  improve- 
ment—and held  that  the  state's  use  of  the  test  was  con- 
stitutionally permissible. 

The  court  held  that  to  establish  their  Title  VII  claim, 
the  plaintiffs  must  first  show  that  the  state's  use  of  the 
NTE  excluded  a  disproportionate  number  of  black  ap- 
plicants from  teaching  positions.  They  need  not  prove 
discriminatory  intent.  Nor  is  the  fact  that  there  is  a 
rational  basis  for  the  state's  use  of  the  test  a  sufficient 
justification  for  continuing  the  test  if  it  excludes  a  dis- 
proportionate number  of  blacks.  If  using  the  test  has 
this  result,  the  court  says,  the  state  must  "\alidate"  the 
NTE  in  terms  of  job  performance  and  the  test  must  be  a 
"business  necessity."  The  court  concluded  that  the 
state's  validation  study  of  the  NTE  established  the  test 
as  a  lawful  tool  for  teacher  certification  and  salary- 
setting.  It  also  held  that  the  NTE  met  the  "business 
necessity  test"  under  Title  VII  because  the  Justice 
Department  had  not  shown  an  acceptable  alternati\e  to 
the  test. 


Desegregation 

The  Supreme  Court  decided  three  important  de- 
segregation cases  in  1977.  One.  Hazelwood  School 
District  V.  U.S.."  involved  a  charge  that  the  Hazelwood 
(Mo. I  School  District  discriminated  (in  \it>lation  of 
Title  VII  of  the  1964  Civil  Rights  Act)  against  black 
teacher  applicants  because  the  percentage  of  black 
teachers  it  employed  was  lower  than  the  percentage  of 
black  teachers  employed  in  St.  Louis  County  schools, 
where  the  district  is  located.  The  federal  district  court 
compared  the  school  district's  percentage  of  black 
teachers  with  the  percentage  of  black  students  in  the 
county  and  found  no  discrimination.  The  Supreme 
Court  disagreed,  holding  that  the  correct  statistical 
measure  of  a  Title  VII  violation  is  the  relation  between 
the  racial  composition  of  the  school  district's  staff  and 
the  racial  composition  of  the  qualified  public  school 
teacher  population  in  the  relevant  labor  market.  It 
remanded  the  case  to  the  district  court  for  a  decision 
on  whether  a\erages  from  the  St.  Louis  city  schools, 
which  maintain  a  50  per  cent  black  faculty,  should  be 
included  in  the  relevant  labor  market. 

The  other  two  desegregation  decisions  dealt  with  the 
power  of  lower  federal  courts  to  require  certain 
remedies  of  school  districts  in  overcoming  past  dis- 
crimination. The  Supreme  Court,  in  Dayton  Board  of 
Education  v.  Brinkman."  warned  that  predominantly 
white  or  black  schools  do  not.  by  themseUes.  violate 
the  Constitution.  It  reproached  the  court  of  appeals  for 
insisting  on  a  sweeping  systemwide  desegregation  plan 
to  eliminate  segregation  found  in  isolated  schools.  The 
Court  said  that  only  systemuide  discrimination  requires 
a  systemwide  remedy.  It  ordered  the  trial  court  tc> 
determine  whether  the  school  board  had  intentionally 
discriminated  in  the  case  of  particular  schools  and.  if  it 
had.  to  design  a  remedy  specifically  tailored  to  cure  the 
effects  of  discrimination  in  these  schools. 

In  Milliken  v.  Bradley."  the  Court  held  that  the  state 
can  be  required  to  share  the  cost  of  compensatory 
educational  programs  when  state  officials  have  not 
assumed  responsibility  for  eliminating  all  \estiges  of 
state-imposed  segregation.  The  district  court,  after 
finding  pupil  assignments  to  be  unconstitutional,  had 
ordered  both  the  Detroit  school  board  and  the  state  to 
share  the  SI  1.6  million  cost  of  establishing  programs  in 
reading,  teacher-training,  testing,  and  counseling  that 
were  offered  in  Detroit  only.  In  affirming  this  order,  the 
Supreme  Court  held  that  a  trial  court's  equitable 
remedies  are  not  limited  to  pupil  assignment  if  they 
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cure  the  unconstitutional  condition  or  its  "lingering 
consequences."  Therefore  the  remedial  educational 
components  of  the  decree  were  constitutional.  The 
Court  also  said  that  the  required  funding  of  these 
programs  is  not  equivalent  to  an  award  of  money 
damages  against  the  stale  in  violation  of  the  Eleventh 
Amendment  because  such  an  award  operates  pro- 
spectively to  bring  about  the  benefits  of  a  unitary 
school  svstem. 


Students 

In  1978  the  Supreme  Court  decided  two  dismissal 
cases;  one  was  a  disciplinary  action  and  the  other  was 
an  action  based  on  academic  reasons. 

In  Carey  v.  Piphus.'  two  students  were  suspended  — 
the  first  for  smoking  marijuana  and  the  second  for 
violating  a  rule  that  prohibited  males  from  wearing 
earrings  that  denoted  gang  membership.  Both  students 
were  suspended  without  procedural  due  process.  They 
then  sought  reinstatement  and  actual  and  puniti\e 
damages  under  Section  1983  of  the  Ci\il  Rights  .Act  of 
1871.  The  district  court  ordered  reinstatement  but 
refused  to  award  damages.  The  court  of  appeals  re- 
\ersed  and  allowed  recovery  of  substantial  nonpuniti\e 
damages  e\en  though  the  suspen.sions  might  ha\e  been 
justified.  The  Supreme  Court  reversed  the  appeals 
court  and  held  that  unless  the  students  could  prove  that 
an  actual  injury  resulted  from  the  denial  of  due  process, 
they  could  recover  only  nominal  damages.  The  Court 
also  made  it  clear  that  if  procedural  due  process  is 
denied  in  a  school  discipline  case,  a  resulting  injury  is 
compensable  onlv  if  the  suspension  was  not  justified. 

In  Board  of  Curators  v.  Horowitz."  the  Court  distin- 
guished between  academic  and  disciplinary  dismissals. 
Horowitz,  a  medical  student,  had  been  expelled  from 
medical  school  because  of  her  substandard  clinical  per- 
formance. Because  she  recei\ed  no  formal  hearing 
when  expelled,  she  sued  under  Section  1983  of  the  Ci\  il 
Rights  .Act  of  1871.  contending  that  she  had  been 
denied  procedural  due  process. 

The  Court  said  that  an  academic  decision,  unlike  a 
disciplinary  one.  does  not  adapt  to  the  procedural  tools 
of  judicial  or  administrati\'e  decision-making  and  re- 
quires an  expert  evaluation  of  cumulative  information. 
The  Court  held  that  academic  dismissals  do  not  require 
a  hearing  before  the  institution's  governing  board  and 
found  that  the  medical  school's  procedures  used  to 
dismiss  her  had  met  due  process  requirements.  This 
decision  was  based  on  the  Court's  opinion  that  courts 


are  ill  equipped  to  evaluate  academic  performance  and 
that  the  final  decision  to  dismiss  Horowitz  had  been 
careful  and  deliberate. 


Foreign  students 

I'nder  the  established  interpretation  of  the  Four- 
teenth Amendment's  equal  protection  clause,  a  state 
classification  based  on  alienage  is  permissible  only  if  it 
passes  the  strict-scrutiny  test,  the  most  exacting  stand- 
ard in  testing  the  constitutionality  of  a  state  statute. 
This  principle  was  applied  in  Nyquist  v.  Mauclet."  in 
which  the  Supreme  Court  declared  that  a  state  may  not 
require  that  students  be  .American  citizens  or  be  in  the 
process  of  becoming  citizens  in  order  to  receive  finan- 
cial aid  from  the  state's  program  of  assistance  in  higher 
education. 

In  Elkins  v.  Moreno.^"  the  state  denied  resident  status 
for  tuition  purposes  to  foreign  students  who  held  G-4 
nonimmigrant  visas.  G-4  visas  are  issued  only  to  certain 
foreign  nationals  (and  their  dependents)  for  the  length 
of  their  employment  in  the  United  States.  The  univer- 
sity had  automatically  denied  resident  status  to  these 
students  because  they  could  not  demonstrate  an  intent 
to  live  permanent!)'  or  indefinitely  within  the  state. 

The  Supreme  Court  decided  that  it  is  possible  for  a 
G-4  alien  to  remain  in  the  United  States  indefinitely 
and  to  claim  the  United  States  as  his  domicile  because  a 
G-4  alien  can  keep  his  G-4  status  as  long  as  he  keeps 
his  job.  But  it  then  noted  that  the  fact  that  federal  law 
allows  a  G-4  alien  to  change  his  domicile  to  the  United 
States  does  not  affect  whether  he  may  become 
domiciled  in  a  particular  state:  The  determination  of 
state  domicile  is  a  question  of  state  law,  and  the 
Supreme  Court  directed  the  Maryland  Court  of 
Appeals  to  address  this  matter. 


State  aid  to  private  education 

E\en  as  it  protests  that  it  does  not  want  the  job  of 
overseeing  the  nation's  schools,  the  Supreme  Court 
fueled  the  fire  over  public  aid  to  private  schools  with  its 
decision  last  term  in  Wolman  v.  Walter."  The  case 
arose  when  Ohio  taxpayers  challenged  a  state  statute 
that  offered  six  types  of  financial  aid  to  private  school 
students.  The  challengers  (plaintiffsi  claimed  that  the 
statute  violated  the  First  .Amendment  of  the  United 
States  Constitution,  which  forbids  Congress  (and  by 
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later  interpretation,  the  states!  to  legislate  eoncerning 
"an  establishment  of  religion."  The  federal  eourt  for 
the  southern  district  of  Ohio  found  the  entire  statute  to 
be  constitutional.  On  direct  appeal,  the  Supreme  Court 
approved  certain  portions  of  the  statute  and  dis- 
approved others  in  a  series  oi  opinions  that  clearly 
illustrate  the  extent  to  which  the  state-aid  issue  divides 
the  Court  as  thoroughly  as  it  divides  legislatures  ani.1 
the  public. 

(The  Court's  standard  for  judging  such  aid  comes 
from  its  decision  in  Lemon  v.  Kurtznian.'-  In  that  case  it 
held  that  aid  does  not  violate  the  First  Amendment  if  it 
has  a  secular  legislative  purpose,  has  a  primary  effect 
that  neither  helps  nor  hurts  religion,  and  does  not 
require  e.xcessive  government  entanglement  with  reli- 
gion. The  Court  noted  that,  as  usual  with  state-aid 
devices,  Ohio's  statute  had  difficulty  in  meeting  the 
second  and  third  rules.) 

In  Wolinan  the  Court  approved  the  following  four 
provisions  of  the  Ohio  law  under  the  Lemon  test. 
( 1 )  The  state  lent  private  school  students  the  same  text- 
books as  the  public  schools  used.  (2)  The  state  supplied 
to  private  schools  the  same  standardized  tests  and  scor- 
ing service  used  by  public  schools.  (3)  Physicians,  who 
were  under  contract  with  local  school  boards,  and 
public  school  employees  entered  the  private  schools  to 
diagnose  speech,  hearing,  and  psychological  problems 
among  the  students.  (4)  Private  school  students  were  to 
be  given  treatment  for  the  preceding  problems, 
guidance/counseling  services,  and  remedial  instruction 
either  in  public  school  buildings  or  at  "neutral"  sites. 

The  Court  disapproved  two  other  types  of  aid  for 
private  school  students:  (1)  The  state  supplied  instruc- 
tional materials  and  equipment  (tape  recorders,  projec- 
tors, maps,  globes,  etc.)  to  private  schools.  The  Court 
disapproved  this  form  of  aid  on  the  ground  that  "even 
though  the  loan  ostensibly  was  limited  to  neutral  and 
secular  instructional  material  and  equipment,  it  in- 
escapably had  the  primary  effect  of  providing  a  direct 
and  substantial  advancement  of  the  sectarian  enter- 
prise." It  concluded,  in  other  words,  that  these  mate- 
rials were  an  essential  part  of  the  religious  teaching 
given  in  the  private  schools.  (2)  The  state  supplied 
private  school  students  with  bus  transportation  for  field 
trips.  Although  once  before  the  Court  had  allowed 
transportation  of  private  school  students  to  and  from 
school  [Everson  v.  Board  of  Education'^),  this  time  it 
ruled  that,  because  the  private  school  teacher  chose  the 
destination  and  number  of  trips,  such  aid  contributed 
directiv  to  the  religious  curriculum  and  hence  \  iolated 
the  First  Amendment. 

The   decision   splintered    the   Court.    The    majority 


opinion  written  by  Justice  Blackmun  was  joined  in  full 
b\  onlv  Justice  Stewart.  Justices  Rehnquisi  and  W  hite 
agreed  with  each  other  that  all  six  portions  of  the 
statute  were  constitutional.  The  remaining  five  justices 
went  their  own  wavs.  sometimes  joining  Justice  Black- 
mun to  create  the  majority  vote,  sometimes  dissenting. 
The  Court's  wavering  approval  of  aid  to  private 
schools  comes  at  a  time  when  the  subject  is  being  de- 
bated with  renewed  interest.  The  National  Council  of 
Chief  State  |  Public]  School  Officers  recently  reversed 
a  25-year  stand  against  aid.  The  Council  now  supports 
"educational  benefits  to  all  children  to  the  full  extent 
allowable."  The  last  session  of  Congress  seriously 
considered  bills  to  allow  tax  credits  or  deductions  for 
all  tuition,  including  private  schooling.  Although  tui- 
tion credits  did  not  pass  in  197X,  the  plan  seems  likely 
to  be  reconsidered  this  year.  Most  important.  North 
Carolina's  General  Assembly  has  made  a  clear  commit- 
ment to  private  education  in  recent  years,  at  least  on 
the  college  level,  by  giving  state  money  toward  tuition 
credit  for  North  Carolina  students  who  attend  private 
institutions  in  North  Carolina.  A  legal  challenge  to  that 
program  has  been  defeated.'^ 

Corporal  punishment 

The  Court  did  settle  another  question  — corporal 
punishment— that  has  troubled  schools  and  courts  in 
recent  years.  The  decision  came  in  Ini^raluim  r. 
Wright.'-  Several  junior  high  school  boys  who  claimed 
serious  injuries  from  beatings  inflicted  on  them  by 
school  officials  asked  the  court  to  hold  ( 1 )  that  corporal 
punishment  of  that  severity  violated  the  Eighth  Amend- 
ment prohibition  against  cruel  and  unusual  punish- 
ment: and  (2)  that  corporal  punishment  is  always  an 
infringement  of  personal  liberty.  Had  the  Court  agreed 
with  the  second  proposition,  the  Fourteenth  .Amend- 
ment would  require  it  to  hold  that  corporal  punishment 
could  not  be  inflicted  without  "due  process  of  law"  — 
that  is.  without  following  certain  procedures  lo  insure 
fairness.  A  panel  of  the  Fifth  Circuit  Court  of  Appeals 
had  found  for  the  students,  but  when  the  full  court 
reheard  the  case,  it  reversed.'"  The  Supreme  Court 
affirmed  the  latter  result  in  a  3-4  decision.  On  the 
Eighth  Amendment  issue,  the  majority  ruled  that  the 
amendment  applied  only  to  the  punishment  of  persons 
cimvicted  of  crime  and  not  to  school  children.  As  for 
the  Fiiurteenth  .Amendment  issue,  the  Court  agreed 
that  corporal  punishment  is  a  deprivation  of  liberty  that 
requires  due  process.  It  held,  howexer,  that  after-the- 
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fact  remedies,  such  as  the  possibihty  of  bringing  ci\il  or 
criminal  actions  against  the  school  officials  responsible, 
provided  sufficient  due  process  to  protect  students" 
constitutional  right.  The  four  dissenting  justices  would 
have  extended  the  Eighth  Amendment  to  severe  cor- 
poral punishment  situations  and  would  have  required  at 
least  an  informal  give-and-take  between  student  and 
disciplinarian  before  punishment  to  satisfy  the  due 
process  requirement. 

Following  Ingraham.  North  Carolina  teachers  and 
administrators  who  use  corporal  punishment  can  be 
confident  that  federal  courts  will  not  interfere  with  the 
operation  of  the  state  law'^  that  permits  it.  Even  so.  it  is 
always  possible  that  parents  or  students  will  claim  that 
the  punishment  was  excessive— beyond  the  bounds  of 
the  "reasonable  force"  approved  by  the  statute.  If  they 
do  so.  they  can  bring  civil  or  criminal  assault  and  bat- 
tery charges  or  even  attempt  prosecution  under  the 
statute  forbidding  child  abuse.'"  To  protect  both 
students  and  employees,  many  school  units  adopt  regu- 
lations that  require  greater  prior  due  process  than 
either  state  or  federal  law  requires.  These  regulations 
often  insist  on  the  presence  of  a  second  school  official 
whenever  corporal  punishment  is  given. 

Single-sex  public  schools 

In  a  ruling  on  the  constitutionality  of  single-sex 
public  schools,  the  Supreme  Court,  equally  divided, 
merely  affirmed  the  decision  below— that  such  schools 


are  not  unconstitutional.  There  is  no  i^pinion  to  explain 
the  justices"  reasoning,  nor  do  we  know  what  the  result 
would  have  been  had  the  ninth  justice  participated. 
The  City  of  Philadelphia  maintained  two  public  high 
schools  for  honors  students— one  for  boys  and  one  for 
girls.  Susan  Vorchheimer'"  sought  admission  to  the 
boys"  school  as  a  matter  of  personal  preference.  She  did 
not  claim  that  the  program  available  to  her  at  the  girls" 
schixil  was  inferior.  The  Court  of  Appeals  for  the  Third 
Circuit,  reversing  the  district  court,  held  that  no  federal 
legislation  clearly  forbids  single-sex  high  schools,  nor 
do  these  schools  violate  the  equal  protection  clause  of 
the  Fourteenth  Amendment.  The  court  of  appeals 
noted  that  "[ilf  there  are  benefits  or  detriments  inherent 
in  the  system,  they  fall  on  both  sexes  in  equal  measure."" 
Making  nc)  judgment  on  the  ultimate  wisdom  of  sex- 
segregated  schools,  the  court  found  that  the  schoiil 
board's  decision  to  segregate  did  bear  a  rational  — in 
fact,  even  a  substantial— relationship  to  the  legitimate 
purpose  of  pro\'iding  quality  education.  The  dissenting 
judge  disagreed  cm  all  points.  He  concluded  that  the 
Equal  Educational  Opportunities  Act  of  1974-"  forbids 
sex-segregated  public  schools.  He  also  thought  that  the 
"separate  but  equal""  argument,  no  longer  adequate  in 
the  area  of  racial  segregation,  was  unacceptable.  Final- 
ly, he  said  that  the  board's  segregation  policy  could  be 
constitutional  only  if  it  bore  a  substantial  (not  merely  a 
rational)  relationship  to  legitimate  educational  policy  — 
and  he  found  that  it  did  not.  D 
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Employment  and  Personnel  Practices 

Donald  B.  Hayman,  Anne  M.  Dellinger,  and  Robert  E.  Phay 


Citizenship 

In  Siiiiarman  v.  Doui^all'  the  United  States  Supreme 
Court  declared  unconstitutional  a  New  York  statute 
providing  that  only  United  States  citizens  may  hold 
permanent  positions  in  the  competitive  class  of  the 
state  civil  service.  The  Court  stated  that  the  flat  ban  on 
the  employment  of  aliens  in  state  positions  that  have 
little  if  any  relation  to  a  state's  legitimate  interest 
violated  the  equal  protection  clause  of  the  Fourteenth 
Amendment. 

This  case  concerning  public  employment  of  non- 
citizens  cast  doubt  on  citizenship  requirements  — as  had 
other  cases  denying  welfare  benefits  to  noncitizens,- 
excluding  aliens  from  financial  assistance  for  higher 
education,'  and  excluding  aliens  from  practicing  li- 
censed professions.^ 

In  Foley  v.  Coiuielie.^  the  Court  removed  some  of 
this  doubt  by  upholding  in  a  6-3  decision  a  New  York 
statute  requiring  members  of  the  state  police  force  to 
be  citizens  of  the  United  States.  The  Court  noted  that 
aliens  are  excluded  from  voting,  running  for  elective 
office,  and  jury  service:  it  cited  the  Siiiicirman  decision 
as  recognizing  that  citizenship  may  be  a  relevant  quali- 
fication for  fulfilling  important  nonelective  executive, 
legislative,  and  judicial  positions  held  by  officers  who 
participate  directly  in  forming,  executing,  or  reviewing 
broad  public  policy.  Six  of  the  justices  stated  that  the 
police  function  is  a  basic  function  of  government,  that  a 


policeman  is  ckuhed  with  authoritv  to  exercise  a  large 
variety  of  discretionary  powers,  and  that  citizenship 
bears  a  rational  relationship  to  the  demands  of  the 
position.  The  three  dissenting  justices  doubted  that  a 
trooper's  duties  included  forming  or  executing  broad 
public  policy  to  the  extent  that  a  state  police  officer 
should  be  excluded  from  the  equal  protection  clause. 
Foley  appears  to  remove  any  doubt  as  to  the  consti- 
tutionality of  citizenship  requirements  for  policemen 
that  now  appear  in  city  charters  and  personnel  iirdi- 
nances  and  in  the  minimum  standards  adopted  by  the 
North  Carolina  Criminal  Justice  Training  and  Standards 
Council.  But  it  alerts  local  officials  to  the  possible 
unconstitutionality  of  citizenship  requirements  for  non- 
elective  officers  who  do  not  directly  formulate,  execute, 
or  review  broad  public  policy. 

Determination  of  lost  wages 

In  Lon'lhinl  v.  Pons"  the  Court  held  thai  a  trial  by 
jury  is  available  in  civil  actions  for  recouping  lost  wages 
under  the  Age  Discrimination  in  Employment  Act  of 
1967.  After  reviewing  the  legislative  history  of  the  act, 
the  Court  concluded  that  Congress  had  intended  that  it 
be  enforced  as  the  Fair  Labor  Standards  Act  is.  The 
Court  added  that  by  using  the  words  "legal  or  equitable 
relief,"  Congress  in'ended  thai  there  be  a  jury  trial  on 
demand. 


The  authors  are  Institute  faculty  nienihers.  Havman  speciahzes  in 
personnel  administration;  Dellinger  and  Phav  work  in  the  field  of 
school  law. 
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Attorney's  fees  in  employment 
discrimination  cases 

The  Civil  Rights  Act  of  1464  authorizes  federal 
district  courts  to  award  attorney's  fees  to  the  prevailing 
party  in  Title  VII  suits.    In  an  increasing  number  of 


6.  /(/  at  40  1 197,H). 

7.  Cisil  Riuhls  Act  of  |9(-,4,  Title  VII.  S  7()6(kl. 


Winter  1979  /-i3 


cases,  mcluLUn^j.  Alhcmarlc  Paper  Cdinpanv  r.  Mnody.'' 
attornev's  fees  ha\e  been  awardoel  when  the  courts 
found  the  employer  guilty  of  discrimination. 

In  Christiansbiirii  Garment  Company  v.  EEOC"  a 
private  corporation  sought  attorney's  fees  after  a  dis- 
trict court  dismissed  the  case  against  it  on  the  ground 
that  the  plaintiffs  charge  had  not  been  "pending"  when 
1972  amendments  to  the  Equal  Employment  Oppor- 
tunity Act  were  passed.  The  employer  alleged  that 
every  prevailing  defendant  in  a  Title  VII  action  should 
receive  attorney's  fees  "unless  special  circumstances 
would  render  such  an  award  unjust." 

The  Court  sided  with  the  Equal  Employment  Oppor- 
tunity Commission  and  held  that  a  prevailing  defendant 
is  to  be  awarded  attorney's  fees  only  when  the  court, 
exercising  its  discretion,  finds  that  the  plaintiff's  action 
was  frivolous,  unreasonable,  or  without  foundation. 
The  Court  offered  two  reasons  why  attorney's  fees 
should  be  awarded  to  a  plaintiff  that  are  wholly  absent 
in  regard  to  a  defendant.  First,  the  plaintiff  is  Con- 
gress's chosen  instrument  to  vindicate  a  policy  that 
Congress  considers  of  highest  priority.  Second,  when  a 
district  court  awards  counsel  fees  to  a  prevailing  plain- 
tiff, it  is  avvardinc  them  against  a  violator  of  federal  law. 


Pregnancy  insurance  exclusion 
upheld;  seniority  loss  prohibited 

In  General  Electric  v.  Gilbert''"  the  Court  held  that  a 
disability  income  protection  plan  that  excluded  preg- 
nancy-related disabilities  does  not  constitute  sex  dis- 
crimination and  therefore  does  not  violate  Title  VII  of 
the  1%4  Civil  Rights  Act, 

The  General  Electric  Company  provided  a  disability 
plan  that  paid  nonoccupational  sickness  and  accident 
benefits  to  employees  but  excluded  pregnancy.  EEOC 
guidelines  issued  in  1972  provide  that  disabilities  caused 
by  pregnancies  shall  be  treated  as  any  other  temporary 
disability  under  an  employer's  disability  insurance  or 
sick-leave  plan.  Female  employees  of  General  Electric 
in  Virginia  who  had  been  denied  disability  benefits 
while  pregnant  sued,  believing  that  the  exclusion  vio- 
lated Title  VII  of  the  Civil  Rights  Act. 

In  an  earlier  case  brought  against  the  State  of  Cali- 
fornia under  the  equal  protection  clause  of  the  Four- 
teenth Amendment,"  the  Court  had  held  that  such  an 
exclusion  did  not  represent  sex  discrimination,  but 
w  hether  such  an  exclusion  violated  the  Civil  Riuhts  Act 


had  not  been  raised. 

The  federal  district  court  and  the  court  of  appeals 
held  that  the  exclusion  did  indeed  constitute  sex  dis- 
criminatiim  and  violate  Title  VII.  The  Court  reversed 
the  lower  courts  and  held  that  unless  it  can  be  pro\ed 
that  the  exclusion  o{  benefits  for  pregnancy  (or  any 
other  physical  condition  I  is  a  mere  pretext  to  effect  an 
invidious  discrimination  against  the  members  of  one 
sex.  employers  are  free  to  exclude  pregnancy  or  any 
other  physical  condition  from  the  coverage  of  the  in- 
surance package.  In  Gilbert  the  Court  pointed  out  that 
Congress  did  not  confer  authority  on  the  EEOC  to 
promulgate  administrative  rules  i^  regulations.  Con- 
sequently. EEOC  guidelines  should  be  considered  but 
accorded  less  weight  than  administrative  regulations, 
which  Congress  has  declared  as  having  the  force  of  law. 
(In  October.  197(S,  Congress  amended  Title  VII  to 
forbid  insurance  plans  like  that  in  Gilbert.) 

Nashville  Gas  Company  v.  Satty'-  also  concerned 
pregnancy  benefits  under  an  employer-provided  dis- 
ability plan,  but  another  issue  was  at  stake  as  well.  The 
case  was  brought  by  a  woman  who  had  worked  for  the 
gas  company  from  1969  to  1972.  In  1972  she  took  a 
twelve-week  leave  for  childbirth  as  required  by  com- 
pany policy  when  a  female  employee  approaches  de- 
livery. The  company  disability  policy  did  not  cover  her 
pregnancy  and  childbirth  expenses  and  she  lost  seniority 
for  job-bidding  purposes.  When  she  returned  to  work, 
she  found  that  her  former  position  had  been  eliminated 
by  cutbacks,  and  the  company  placed  her  in  a  tempo- 
rary position.  While  holding  that  job,  Mrs,  Satty  sought 
three  permanent  positions  as  each  became  available. 
Because  company  policy  denied  her  credit  for  seniority 
accumulated  before  the  mandatiirv  maternity  leave, 
each  position  went  to  a  person  first  employed  before 
she  returned  to  work  from  maternity  leave  but  after  her 
date  of  first  employment. 

The  two  questions  before  the  Supreme  Court  were 
whether  the  deprivation  of  accumulated  seniority 
violated  Title  \TI  and  whether  the  company's  failure  to 
provide  disability  coverage  for  pregnancy  violated  Title 
Vll.  Mrs.  Satty  won  on  both  counts  in  the  district  court 
and  in  the  Sixth  Circuit  Court  of  Appeals. 

The  Supreme  Court  was  unanimous  in  deciding  for 
her  on  the  first  question  (seniority)  and  eight  justices 
joined  the  majority  opinion  on  that  point.  In  distin- 
guishing the  seniority  question  in  this  case  from  the 
issue  in  General  Electric  v.  Gilbert'^  (which  upheld  dis- 
ability policies  that  excluded  pregnancy),  the  Court 
differentiated  between  refusal  to  give  women  special 
benefits  (Gilbert)  and  policies  that  impose  on  women 
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employment  burdens  that  men  do  not  face.  The  facts 
stressed  in  Gilbert  tended  to  show  that  men  and  women 
were  both  susceptible  to  all  the  disabilities  covered  and 
that,  in  fact,  GE's  women  empiinees  drew  more  in 
benefits  from  the  disability  insurance  fund  than  males. 
Thus,  the  Court  concluded,  requiring  GE  {o  pay  for 
pregnancy  disability  would  be  requiring  a  very  substan- 
tial additional  benefit  for  women  employees.  Turning 
to  the  Nashville  Gas  situation,  the  Court  said: 

Here,  by  comparison,  petitioner  has  not  merely 
refused  to  extend  to  women  a  benefit  that  men 
cannot  and  do  not  receive,  but  has  imposed  on 
women  a  substantial  burden  that  men  need  no{ 
suffer.  The  distinction  between  benefits  and  bur- 
dens is  more  than  one  of  semantics.  We  held  in 
Gilbert  that  [Title  VII |  did  not  require  that  greater 
economic  benefits  be  paid  to  one  sex  or  the  other 
"because  of  their  different  roles  in  the  scheme  of 
existence."'^  But  that  holding  does  not  allow  us  to 
read  [Title  VII [  to  permit  an  employer  to  burden 
female  employees  in  such  a  way  as  to  deprive  them 
of  employment  opportunities  because  of  their  dif- 
ferent role. 

The  Court  went  on  to  state  that  in  circumstances  of 
business  necessity  it  would  be  permissible  to  impose  an 
employment  burden  on  one  sex.  However,  no  business 
necessity  existed  here  for  revoking  seniority. 

On  the  second  point— whether  disability  insurance 
must  cover  pregnancy— all  members  of  the  Court 
agreed  that  no  evidence  had  been  presented  to  dis- 
tinguish the  case  from  Gilbert.  Hence  the  Court  did  not 
find  the  absence  of  sick-leave  pay  for  pregnancy  a 
violation  of  Title  VII.  The  majority  remanded  to  allow 
Mrs.  Satty  an  opportunity  to  prove  that  Nashville  Gas's 
insurance  policy,  unlike  GE's,  was  a  mere  pretext  de- 
signed to  discriminate  unfairly  against  women.  Three 
more  justices  would  have  required  a  rehearing  on  a 
broader  issue.  They  would  have  let  the  plaintiff  try  to 
prove  that  her  company's  policy  paid  greater  benefits 
to  men.  If  she  did  so,  those  justices  would  ha\  e  found 
the  policy  a  violation  of  Title  VII, 


Employee  records 

The  Supreme  Court  also  heard  a  case  about  the  right 
of  an  ex-employee  to  demand  a  hearing  about  the  in- 


formation contained  in  his  employment  file.  In  Cadd  v. 
X'eli^er'^  the  plaintiff  had  been  a  probationary  New 
York  City  patrolman  until  he  was  dismissed.  He  was 
then  employed  as  a  policeman  with  the  Penn  Central 
Railroad,  which  dismissed  him  after  it  inspected  (with 
his  permission!  his  New  York  City  personnel  file  and 
found  damaging  information. 

The  Court  held  that  a  hearing  is  required  "only  if  the 
employer  creates  and  disseminates  a  false  and  defama- 
tory impression  about  the  employee  in  connection  with 
his  demotion."  Since  the  purpose  of  a  hearing  is  to  offer 
an  opportunity  to  refute  the  charge,  the  Court  said  that 
giving  the  plaintiff  a  hearing  in  this  case  would  have 
been  useless;  he  had  not  alleged  that  the  derogatory 
material  in  his  file  was  untrue. 


Employment  and  religious  freedom 

Title  VII  of  the  Civil  Rights  Act  of  1464  makes  it  un- 
lawful to  discriminate  in  employment  because  of  race, 
color,  religion,  sex,  or  national  origin.  The  act  provides 
that  an  employer  must  make  reasonable  acciimmoda- 
tion,  short  of  undue  hardship,  for  the  religious  practices 
of  employees  and  prospective  employees. 

The  difficulty  in  determining  "reasonable  accom- 
modation" and  "undue  hardship"  is  highlighted  by 
Trans  World  Airlines  v.  Hardison.'"  Hardison  worked 
in  a  maintenance  shop  that  operated  twenty-four  himrs 
a  day  throughout  the  year,  and  he  asked  to  be  excused 
from  work  or  to  be  allowed  to  trade  shifts  because  his 
religious  beliefs  prohibited  him  from  working  on 
Saturday.  The  employer  accommodated  Hardison  tem- 
porarily because  of  his  seniority.  Later  Hardisi>n  asked 
to  be  transferred  to  another  job.  Because  he  lacked 
seniority,  he  was  assigned  Saturday  work.  He  refused  to 
work  on  this  day  and  was  fired.  In  later  legal  action,  the 
federal  district  court  ruled  in  favor  of  the  employer  and 
the  union;  the  Court  of  Appeals  ruled  in  favor  of  the 
employee  and  the  union;  and  the  Supreme  Court 
reversed  the  judgment  as  to  the  employer,  holding  that 
TWA  had  made  a  reasonable  effort  to  accommodate 
Hardison's  religious  needs  and  had  not  violated  Title 
VII  of  the  Civil  Rights  Act.  To  require  TWA  to  do 
more  would  constitute  undue  hardship.  The  Court  held 
that  the  statute  cannot  be  construed  to  require  an 
employer  to  discriminate  against  some  employees  in 
order  to  enable  others  to  observe  their  Sabbath.  D 
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North  Carolina's  Experience  with  Voluntary 
Merit  Selection  of  Superior  Court  Judges 


C.  E.  Hinsdale 


HARD  ON  THE  HEELS  of  the  legislative  defeat  (the 
fourth  in  four  consecuti\e  sessions)  of  a  proposal  for 
merit  selection  of  judges.  Go\ernor  Hunt  in  June  1977 
announced  his  support  for  the  principle  of  merit  selec- 
tion. Shortly  thereafter  he  instituted  a  voluntary  inon- 
statutoiy)  merit  selection  plan  to  fill  the  eleven  new 
superior  court  judgeships  created  by  the  1977  General 
.Assembly. 

Voluntary  merit  selection  plans  are  not  new.  Gover- 
nors of  a  number  of  states  and  mayors  of  large  cities 
have  promulgated  these  plans  in  the  past  twenty  years. 
Because  they  do  not  in\oIve  legislative  action,  volun- 
tary plans  do  not  change  the  statutory  basis  fiir  electing 
and  re-electing  judges  in  a  particular  jurisdiction.  Thev 
are  limited  to  the  filling  of  \acancies  through  guber- 
natorial (or  mayoral)  appointment.  Thereafter  the 
merit  appointee  must  stand  for  election  and  re-election 
under  the  existing  land  unchanged)  election  laws. 
Voluntary'  plans  are  thus  deficient  because  they  affect 
only  initial  appointments  of  judges  and  not  their  merit 
retention.  Even  so.  voluntary  plans  ha\e  received 
favorable  comment  as  a  step  away  from  politics  and 
toward  quality  in  the  selection  of  judges. 

The  merit  selection  package  that  failed  in  the  1977 
General  Assembly  called  for  a  constitutional  amend- 
ment and  implementing  legislation  that  in  tandem 
would  have  established  a  full  merit  appointment  and 
merit  retention  system  for  judges  in  the  place  of  North 
Carolina's  present  partisan  election  system.  A  judicial 
nominating  committee,  composed  of  equal  numbers  of 
lawyers  appointed  by  the  Chief  Justice  and  laymen 
appointed  by  the  Governor  and  a  lesser  number  of 
legislati\'e  appointees  (lawyers  and  laymen),  would 
have  screened  applicants  for  each  judicial  \  acancv  and 


recommended  the  two  or  three  best-qualified  candi- 
dates to  the  Governor.  The  Go\ernor  would  ha\e 
selected  one  of  these  to  serve  until  the  next  general 
election,  and  at  that  election  the  appointee  would  have 

faced  the  voters  on  a  retention  (Shall  Judge 

be  retained  in  office?)  ballot.  If  retained,  the  judge 
would  ha\  e  ser\  ed  a  regular  six-  or  eight-year  term  and 
then  faced  another  retention  election. 

Executive  Order  No.  12.  promulgated  on  July  2(S. 
1977.  followed  closely  the  pro\isions  of  the  defeated 
legislative  proposals  for  filling  \acancies  in  the  superior 
court  bench.'  It  created  a  Judicial  Nominating  Com- 
mittee of  32  voting  members,  one  from  each  judicial 
district  of  the  state,  plus  a  chairman  (and  chairman  pro 
tem)  from  the  Supreme  Court,  who  votes  only  to  break 
ties.  It  called  for  the  Go\ernor  to  appoint  13  nonlawyer 
members,  the  Chief  Justice  to  appoint  13  lawyer  mem- 
bers, and  the  President  Pro-Tem  of  the  Senate  and  the 
Speaker  of  the  House  of  Representati\es  to  appoint 
two  nonlawyers  and  one  lawyer  each.  .As  far  as  possible, 
appointees,  lawyers  and  nonlawyers.  of  each  appoint- 
ing authority  were  to  be  spread  among  the  four  geo- 
graphic divisions  (there  are  seven  to  nine  districts  per 
di\  ision )  of  the  state  for  one-year  terms.  ( The  executive 
order  was  to  expire  after  one  year,  unless  the  Go\ernor. 
after  evaluating  its  usefulness,  renewed  it  or  it  was 
superseded  by  legislation.) 

The  Nominating  Committee,  operating  through  its 
four  divisional  panels  of  seven  to  nine  members  each 
(one  from  each  of  the  seven  to  nine  districts  in  each 
division),  was  directed  to  publicize  information  about 
judicial  %acancies.  solicit  written  declarations  of  a\ail- 
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1.  The  North  Carolina  Bar  Association  special  committee  that 
drafted  the  legislative  package  contributed  substantialK  to  the 
Governor's  executive  order. 


ability  (applications)  therefor,  screen  lists  of  appli- 
cants, and  within  60  days  recommend  three  to  five 
candidates  to  the  Governor  for  each  superior  court 
vacancy.  The  Committee  was  also  directed  to  promul- 
gate its  own  rules  of  procedure  for  best  carrying  out  its 
mission.  The  Governor  obligated  himself  tt>  make  the 
names  of  the  candidates  available  to  the  public  when  he 
received  them  from  the  Committee.  Finally,  he  reserved 
the  right  to  reject  any  nominees  if  he  determined  that 
the  Committee  had  "not  given  due  consideration  to  all 
qualified  applicants"  or  if  question  arose  as  to  the 
constitutionality  or  legality  of  his  order.  When  he  re- 
ceived the  list  of  candidates  for  the  first  vacancies, 
however,  he  announced  that  he  would  make  all  his 
selections  from  the  list. 

When  the  Nominating  Committee's  last  member  was 
appointed  in  late  August  1977,  it  promptly  met,  consid- 
ered, and  adopted  a  set  of  procedural  rules.-  The  rules 
dealt  with  such  matters  as:  adequate  publicity  concern- 
ing vacancies:  public  hearings:  procedures  for  submit- 
ting recommendations  or  applications:  questionnaires 
for  applicants:  investigation  of  applicants  by  the  State 
Bureau  of  Investigation:  circulation  of  names  of  appli- 
cants to  various  judges,  district  attorneys,  and  clerks  of 
superior  court  for  comment:  interviews  of  applicants: 
confidentiality  of  committee  records  and  proceedings; 
and  screening  and  voting  procedures.  A  key  provision 
of  the  rules  provided  that  nominees  within  each  divi- 
sion would  be  selected  not  by  the  committee  of  32  but 
by  the  four  divisional  panels,  thus  assuring  that  candi- 
dates would  be  considered  only  by  members  who  lived 
within  their  judicial  division. 

By  the  time  the  Committee  had  settled  well  into  its 
work,  three  more  vacancies  had  arisen  among  the  47 
regular  incumbent  superior  court  judges,  and  a  fourth 
occurred  in  November  1977— in  all,  15  vacancies.  In 
late  October  the  committee  recommended  candidates 
to  fill  13  judgeships  to  the  Governor.  By  January  1978  it 
had  recommended  candidates  for  all  15  vacancies,  and 
the  Governor  had  filled  each  judgeship. 

The  Governor's  voluntary  plan  received  consider- 
able publicity  — some  favorable,  some  critical,  and 
some  based  on  rumor  and  speculation.  In  an  effort  to 
determine  how  well  the  procedure  had  worked  and  to 
render  some  sort  of  evaluation,  however  premature,  an 
informal  questionnaire  was  sent  to  the  Nominating 
Committee's  members  and  to  all  62  applicants  for  the 
15  judgeships.  Twenty-four  of  the  committee  members 
and   17  applicants,  including  both  successful  and  un- 


2.  These  rules  were  proposed  by  the  same  Bar  Association  special 
comniitiee  that  had  prepared  the  legislative  drafts  and  the  executive 
order. 


successful  ones,  responded.  The  following  commentary 
is  based  largely  on  this  survey. 


The  Committee 

Composition.  There  were  no  requirements  for  C\)m- 
mittee  membership  other  than  that  almost  half  be  law- 
yers. The  15  lawyers  were  outnumbered  by  17  laymen, 
who  represented  about  14  callings— from  dentist  to 
teacher  to  housewife  to  sheriff.  (Composition  of  the 
divisional  panels  is  discussed  below.)  Three  panel  mem- 
bers were  under  50  and  ten  were  over  60.  Eleven  more 
were  in  their  50s,  and  eight  who  did  not  return  the 
questionnaire  were  "estimated"  to  be  over  50.  While 
the  average  age  of  this  group  was  demonstrably  "ma- 
ture," this  is  not  too  significant.  Maturity  is  a  char- 
acteristic of  good  judges,  and  probably  essential  in  the 
selecting  group  if  the  selectees  are  to  have  it  also.  (The 
ages  of  the  15  selected  judges  ran  from  the  low  30s  to 
the  mid  60s:  the  average  was  about  45.) 

The  press  criticized  Chief  Justice  Susie  Sharp  for 
appointing  "establishment"  attorneys  to  the  Commit- 
tee—members of  larger  firms,  wheelhorses  of  the 
organized  bar.  and  no  women.  (Five  Committee  mem- 
bers were  former  presidents  of  the  North  Carolina  State 
Bar  or  the  North  Carolina  Bar  Association,  and  three 
were  former  superior  court  judges.)  Of  course,  the 
Chief  Justice  appointed  persons  whom  she  knew  and 
had  faith  in.  An  advantage  in  appointing  these  estab- 
lished lawyers  was  that  they  had  a  wide  acquaintance 
among  the  members  of  the  bar  and  could  probably 
bring  more  personal  knowledge  to  bear  than  younger 
or  less  experienced  lawyers.  But  a  broader  cross-section 
of  the  legal  profession  among  Committee  members 
might  have  encouraged  more  applications  from  single 
practitioners  and  "nonestablishment"  lawyers.  Whether 
this  would  have  produced  better  nominees  in  the  long 
run  is  sheer  speculation. 

The  Committee  had  five  female  and  three  black 
members.  In  terms  of  the  general  population  these 
groups  were  under-represented,  but  in  terms  of  the 
number  of  female  and  black  lawyers  (persons  realis- 
tically eligible  for  nomination  for  judge)  the  represen- 
tation was  considered  adequate.  (Of  the  62  applicants, 
there  were  no  females  and  only  three  blacks.) 

Apparently  there  were  31  Democrats  and  one  Re- 
publican on  the  Committee.  (Party  representation  can- 
not be  reported  accurately  because  not  all  the  Com- 
mittee responded  to  the  questionnaire.)  This  is  prob- 
ably not  surprising,  since  all  the  appointing  authorities 
were  Democrats.  A  higher  percentage  of  representa- 
tives from  the  miniiritv  political  party  would  have 
strengthened  the  desired  impression  of  a  nonpartisan 
search  for  judicial  talent. 


Winter  I97f^  ,'27 


Courlr 


inlerior.  Johnston  County 


The  divisional  panels.  Each  di\isional  panel  of  seven 
to  nine  members  had  three  to  four  lawyers.  Three  to 
five  other  occupations  were  also  represented.  There 
was  a  nonlaw yer  majority  on  two  of  the  four  panels,  a 
4-3  lawyer  majority  on  another,  and  a  4-4  tie  on  the 
fourth.  Each  panel  had  a  woman  member;  one  panel 
had  two  black  members,  and  another  panel  had  the 
third.  No  panelist  who  responded  to  the  questionnaire 
criticized  the  membership  of  the  panels:  in  fact,  many 
considered  the  membership  to  be  well-balanced  in  all 
respects  and  just  the  right  size. 


are  all  well  qualified.  Some  North  Carolina  districts 
had  a  shortage  of  applicants,  and  the  Committee,  w  hich 
was  required  to  send  forward  at  least  three  names  (if 
there  were  that  many  applicants),  apparently  found 
itself  having  to  send  forward  second  and  third  names 
that  were  markedly  less  qualified  than  the  first  choice. 
The  alphabetical  arrangement  concealed  this  spread  in 
quality,  and  a  number  of  Committee  members  argued 
that  the  rules  should  be  amended  to  permit  recom- 
mendations in  order  of  merit.  The  Governor  preferred 
alphabetical  order  for  its  flexibility;  he  then  could  not 
be  criticized  for  whatever  name  he  chose,  since  in 
theory  all  recommended  names  were  qualified. 

The  best  solution  to  this  difficulty  probably  is  to 
recruit  more  intensively  for  applicants.  A  larger  num- 
ber of  applicants  for  each  vacancy  will  permit  true  mea- 
suring and  screening,  and  the  theory  that  all  nominees 
are  qualified  will  more  likely  be  true  in  practice.  When 
there  are  few  applicants,  whether  because  of  a  small 
field  from  which  applicants  must  come  or  because 
publicity  and  recruiting  fail  to  produce  enough  appli- 
cants, the  Committee  should  be  permitted  to  number 
its  recommendations  in  order  of  quality.  In  such  a  case 
the  Governor  needs  and  should  welcome  the  ranking. 
He  can  still  depart  from  it.  but  if  he  does  so  he  should 
be  prepared  to  give  good  reasons.  As  an  alternative,  the 
rankings  could  be  made  for  the  Governor's  knowledge 
only. 


Provisions  of  the  executive  order  and  the 
Judicial  Nominating  Committee's  rules 

The  respondents  to  the  questionnaire  felt  that  the 
executi\e  order  and  the  Committee's  rules  were  rea- 
sonable and  proper  and  worked  well,  with  two  excep- 
tions. A  few  members  of  the  Ci^mmittee  found  that  the 
60-day  time  limit  prescribed  in  the  executi\e  order  for 
recommending  candidates  to  the  Governor  for  all 
vacancies  was  too  short.  There  were  13  vacancies  to  be 
filled  originally,  and  no  doubt  this  criticism  is  valid, 
especially  in  the  first  and  second  divisions,  where  most 
of  the  \acancies  existed.  Sixty  days  is  a  reasonable  time 
for  a  well-established  selection  system  with  nn  start-up 
problems  to  do  its  work.  Ordinarily  vacancies  will  arise 
one  or  two  at  a  time,  and  established  machinery  will 
take  care  of  them  adequately.  More  time  was  needed 
when  the  process  was  tried  for  the  first  time  and  there 
were  a  number  of  vacancies  to  be  filled,  but  this 
problem  will  not  arise  again. 

The  second  difficulty  arose  with  the  rules'  require- 
ment that  the  nominees'  names  be  submitted  to  the 
Governor  in  alphabetical  order.  This  provision  was 
borrowed  from  other  states  that  apparently  always  had 
enough  candidates  to  assure  that  the  three  top  names 


Public  hearings 

Public  hearings  were  held  in  three  districts,  each  in  a 
different  division.  Comments  of  panel  members  who 
attended  were  about  evenly  divided  on  whether  the 
hearings  were  useful.  Apparently  there  had  been  fears 
that  a  hearing  would  be  used  primarily  for  making 
"nominating  speeches"  for  certain  candidates,  but  little 
of  this  occurred.  While  hearings  can  be  abused,  they 
can  also  generate  much-needed  publicity  in  a  district 
with  few  applicants,  and  they  offer  an  opportunity  for 
citizen  participation  in  the  judicial  selection  process. 
For  these  reasons  they  should  be  extended  to  all  dis- 
tricts in  which  a  vacancv  exists. 


Assessing  the  applicants 

Questionnaires.  The  Committee  required  each  appli- 
cant to  submit  answers  to  an  extensive  questionnaire 
about  his  personal  and  professional  background.  While 
one  or  two  Committee  members  and  some  applicants 
thought  that  the  questionnaires  were  more  detailed 
than  was  necessary,  the  members  all  agreed  that  they 
were  indispensable. 
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State  Bureau  of  Investigation  reports.  Comments  on 
the  SBI  background  reports  ranged  from  "shallow"  to 
"incomplete  and  poor"  to  "not  always  available"  to 
"helpful."  The  problem  seems  to  have  been  that  the 
Committee's  60-day  deadline  (and  consequently  a 
shorter  deadline  for  the  SBI)  left  too  little  time  to 
investigate  each  applicant  properly  and  prepare  the 
reports.  One  member  commented  that  the  Committee 
was  not  allowed  to  see  the  reports;  instead,  the  Gover- 
nor's legal  aide,  acting  as  the  Committee's  executive 
secretary,  prepared  and  submitted  summaries.  Another 
member  thought  that  in  the  future  the  Committee 
should  prepare  a  brief  list  of  questions  for  the  SBI  to 
answer  for  each  applicant.  Ideally  the  SBI  report 
should  serve  as  a  double  check  on  information  the 
applicant  supplies  in  the  questionnaire  and  satisfy  any 
questions  raised  by  it. 

Evaluation  sheets.  Evaluation  sheets,  by  means  of 
which  members  might  have  weighed  and  compared  one 
by  one  the  various  talents  and  characteristics  of  each 
applicant,  were  not  used  — apparently  for  lack  of  delib- 
erating time.  But  members  may  find  this  informal 
rating  system  useful  for  future  screenings  when  time  is 
available  for  unhurried  analysis  and  comparsion  of  the 
candidates. 

Interviews.  Each  panel  interviewed  the  applicants  for 
the  vacancies  in  its  division.  Both  members  and  inter- 
viewees overwhelmingly  considered  this  interview  to  be 
most  useful.  Some  members  commented  that  15  to  20 
minutes  for  the  average  interview  was  not  long  enough. 
In  the  future,  with  fewer  vacancies  to  fill  at  one  time, 
interviews  can  be  longer. 

Applicants,  nominees,  and  appointees 

For  the  15  vacancies  arising  in  1977,  there  were  62 
applicants,  divided  among  the  districts  as  follows: 


Total 

District 

Nominees 

Applicants 

3 

-} 

3 

4* 

4 

7 

6 

1 

1 

7 

2 

2 

8 

3 

5 

10 

3 

8 

12 

4 

8 

14* 

4 

7 

15 

3 

5 

19 

3 

5 

20 

1 

1 

22 

4 

6 

26 

3 

4 

*Two  vacancies. 

Courtroom  interior  Chowan  County 

The  figures  reveal  a  distressing  shortage  of  appli- 
cants in  most  districts.  Two  districts  had  only  one 
applicant;  in  three  districts,  every  applicant  was  nomi- 
nated; and  two  more  districts  had  only  one  more  appli- 
cant than  nominees.  Only  two  districts  had  more  than 
twice  as  many  applicants  as  nominees.  The  insufficient 
number  (for  screening)  of  applicants  in  most  districts 
was  the  most  serious  difficulty  with  early  selections 
under  the  \oluntary  merit  selection  plan. 


Problems  in  attracting  more  qualified  applicants 

The  Committee  members  were  asked  what  could  be 
done  to  attract  more  qualified  applicants  to  superior 
court  judgeships.  Their  responses  are  discussed  in  the 
following  paragraphs. 

The  rotation  system.  Si.x  members  said  that  North 
Carolina's  system  of  rotation— requiring  a  superior 
court  judge  to  move  from  district  to  district  within  his 
division  every  six  months— does  more  than  any  other 
single  factor  to  discourage  good  lawyers  from  seeking 
judicial  appointments.  Rotation  is  a  state  constitutional 
requirement,  and  while  the  order  of  rotation  can  be 
changed  by  the  Supreme  Court  and  the  Chief  Justice, 
the  fad  of  rotation— being  away  from  the  district  of 
residence  perhaps  for  \ears  at  a  time  and  commuting  to 
home  on  weekends—  remains.  E\en  the  judges  who  like 
rotation  because  of  the  independence  it  fosters  admit 
that  it  is  inefficient  and  consumes  a  lot  of  tra\el  time 
thai  might  be  better  de\oted  to  being  a  judge.  Potential 
judges  who  still  ha\  e  school-age  children,  and  many  do, 
are  particularly  reluctant  to  give  up  their  family  life 
four  nights  a  week  for  life  in  a  distant  motel.  The 
Supreme  Court  and  the  Chief  Justice  are  making  e\ery 
effort  to  vary  the  order  of  rotation  to  gi\e  a  judge  more 
frequent  six-month  terms  in  his  home  district,  but  only 
the  leijislature.  bv  increasini;  the  number  of  di\  isions  or 
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proposing  a  constitutional  amendment,  can  ^ubstan- 
tialK  reduce  the  rigors  of  rotation. 

Judicial  salary.  Several  Committee  members  recom- 
mended salary  increases  to  attract  more  lawyers  to 
judicial  careers.  The  1^78  annual  salary  (S35,'758  raised 
to  539,300  this  past  July)  compares  unfavorably  with 
that  of  many  successful  attorneys  in  their  mid-forties— 
the  group  in  which  most  potential  judges  are  found. 
.Again  legislative  action  is  required.  And.  while  more 
monev  will  help,  it  is  unlikely  that  enough  will  e\er  be 
offered  to  eliminate  the  salary  problem  entireh. 

Election  immediately  after  appointment.  Problems 
of  rotation  and  adequate  salaries  exist  w  hether  or  not  a 
voluntary  selection  exists,  and  the  plan  shinild  not  be 
faulted  because  of  these  problems. 

Several  thoughtful  Committee  members  did  com- 
ment in  the  questionnaire  on  shortcomings  in  the  plan 
itself.  The  most  serious  of  these  is  that  the  plan  does 
not  (cannot)  do  anything  to  change  the  wa\  judges, 
once  appointed  by  the  merit  process,  are  retained  in 
office.  Unfortunately,  the  Governor's  plan  highlighted 
this  difficulty.  The  Nominating  Committee  made  its 
initial  nominations  to  the  Governor  in  late  October 
1977;  appointments  were  made  and  the  appointees 
sworn  in.  for  the  most  part,  in  December;  the  election 
books  opened  for  filings  of  judicial  candidates  in 
January;  the  filing  deadline  for  the  1978  primary 
occurred  in  earlv  February;  the  primary  was  in  early 
May;  and  the  general  election  was  in  November.  Un- 
doubtedly the  imminence  of  the  1978  election  cycle 
discouraged  some  qualified  lawyers  who  might  other- 
wise have  been  willing  to  apply  for  a  judgeship.  Few 
lawvers  will  abandon  their  practices  for  the  bench  in 
midcareer  if  the\  have  to  face  a  primary  election  — 
perhaps  a  contested  one— a  few  weeks  after  being 
sworn  in.  More  lawyers  probably  would  have  applied  if 
the  appointments  could  ha\e  been  made  earlier  in  the 
biennium  between  elections,  thus  giving  the  appointees 
the  decided  advantage  of  a  year's  incumbenc\'  (a 
course  that  was  not  possible  in  this  instance,  since 
enabling  legislation  for  1 1  of  the  \acancies  was  not 
effective  until  July  1.  1977).  At  least  this  would  have 
been  true  of  Democratic  applicants;  Republican  appli- 
cants (apparently  there  was  only  one)  in  most  cases 
could  look  forward  only  to  defeat  in  the  No\'ember 
general  election  e\en  if  they  were  appointed  and  sur- 
\ived  the  primarv.'  Since  the  \oluntar\-  plan  is  designed 
to  fill  \acancies  as  they  arise,  it  cannot  guarantee  an 
appointee  any  particular  length  of  time  in  office  before 


he  may  have  to  defend  his  record  in  a  contested 
election. 

Publicity.  Some  Committee  members  said  that  some 
attorneys  did  not  apply  because  they  feared  ad\erse 
publicity  if  they  were  not  nominated  and  appointed.  No 
lawyer  wants  his  clients  — present  or  potential— to  know 
that  he  is  considering  leaving  the  practice  or  that  he  has 
been  weighed  for  judicial  appointment  and  found 
wanting.  (The  reasons  for  nonselection  may  reflect  no 
discredit  on  the  applicant— indeed,  the  very  nomina- 
tion is  an  honor— but  the  client  may  not  understand 
that  or  may  be  inclined  to  think  the  worst.)  This  is  a 
problem  with  no  ready  solution.  The  Committee  did 
not  publicize  the  names  of  applicants,  but  under  its 
rules  it  did  submit  for  comment  a  list  of  applicants  to 
dozens  of  judges,  district  attornevs.  and  clerks  of  court. 
While  such  circulation  was  prudent,  it  ine\itably  meant 
that  applicants'  names  would  become  widely  knin\n. 
.Also,  as  the  executive  order  required,  the  Gmernor 
released  the  names  of  the  thirtv-se\en  nominees  when 
he  received  them. 

Releasing  the  names  from  which  the  Governor  must 
choose  is  essential  to  maintain  public  faith  in  the 
process  and  to  counter  rumor  and  speculation.  This  is  a 
price  the  nominated  but  unsuccessful  candidate  must 
pay.  Since  his  name  appeared  on  the  final  list  and  all 
on  that  list  by  definition  are  qualified,  he  should  count 
it  an  honor,  and  so  should  his  clients.  Some  unneces- 
sary circulation  of  applicants'  names  could  be  cur- 
tailed, however,  by  restricting  the  number  to  whom  the 
raw  list  is  sent  for  comment  and  by  reminding  the 
addressees  that  the  information  is  confidential. 

Maintaining  impartiality.  Two  Committee  members 
and  several  unsuccessful  applicants  observed  that  there 
was  widespread  speculation  that  the  Governor  had 
committed  himself  before  the  nominating  process  to 
certain  applicants  and  that  this  rumor  discouraged 
potential   applicants   not   so   favored.    This   argument 


.'<.  This  is  so  because  superior  court  judges  are  elected  on  a  state- 
wide ballot,  and  \oter  registration  is  predominantly  Democratic;  no 
Republican  has  been  elected  to  a  superior  court  judgeship  in  modern 
times. 
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presupposes  that  the  members  of  the  divisional  panels 
would  bow  to  the  assumed  desires  of  the  Governor, 
ignore  their  duty,  and  select  a  nominee  for  a  reason 
other  than  merit.  (The  Governor's  appointees  did  not 
constitute  a  maiority  on  any  of  the  panels.)  There  is  nii 
evidence  that  any  panel  did  so  or  that  the  Governor  in 
fact  precommitted  himself,  but  rumors  of  precommit- 
ment  apparently  did  e.xisi  in  some  districts,  and  it  is 
entirely  possible  that  they  inhibited  applications  from 
those  districts.  Of  course,  anything  that  discourages 
applications  undermines  the  usefulness  of  the  system. 

In  the  Twenty-Si.xth  District,  a  close  and  influential 
friend  of  the  Governor  urged  selection  of  one  qualified 
nominee;  the  Governor  chose  another.^  In  the  Seventh 
District,  the  Governor's  former  law  partner  was  a 
nominee;  he  was  not  appointed.  Lawyers  who  may 
aspire  to  judgeships  under  the  voluntary  merit  plan 
should  keep  these  examples  in  mind.  Whether  any 
"precommitment  rumors"  discouraged  applications  in 
those  districts  that  offered  only  one  or  two  applicants  is 
impossible  to  determine.  It  is  certain,  however,  that 
such  a  shortage  of  applicants  is  a  disservice  both  to  the 
people  and  to  the  Governor  that  must  be  corrected  if 
future  screenings  are  to  be  broadly  accepted. 

More  active  recruitment.  Two  Committee  members 
commented  that  the  provisions  of  the  executive  order 
and  the  Committee  rule  requiring  written  applications 
for  consideration  for  judgeships  should  be  abandoned 
in  favor  of  a  more  idealistic  practice:  The  Committee 
should  search  for  the  best  possible  candidates— "The 
office  should  seek  the  man."  The  Committee  Rules, 
while  requiring  publicity  and  inviting  written  applica- 
tions, did  encourage  members  to  look  for  persons 
whom  they  believed  to  be  highly  qualified  and  urge 


4.  Perhaps  he  chose  the  other  candidate  because  that  candidate 
was  black,  hut  this  is  not  inconsistent  with  the  merit  principle;  both 
candidates  had  been  recommended,  and  both  were  quahficd. 
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them  to  apply  for  consideration,  with  the  understand- 
ing that  such  urging  did  not  constitute  endorsement.  In 
a  small  rural  district  where  the  number  of  attorneys  to 
be  screened  would  be  small,  seeking-out  can  be  useful. 
In  larger  districts  that  have  hundreds  of  lawyers,  such 
an  approach  would  require  a  vast  amount  of  investiga- 
tion and  information-gathering  and  thus  probably  would 
be  prohibitive  in  both  time  and  expense.  But  useful 
steps  in  this  direction  could,  nevertheless,  be  under- 
taken. 

Conclusion.  The  shortcomings  of  voluntary  merit 
selection  are  easy  to  catalogue.  Some  of  them  are 
rooted  in  the  law  and  can  be  overcome  only  by  legisla- 
tive action:  a  few  are  merely  procedural  and  can  be 
minimized  by  the  Nominating  Committee  as  it  acquires 
experience.  All  shortcomings,  however,  can  be  over- 
looked if  the  end  product  of  the  plan  is  an  improved 
judiciary. 

Does  voluntary  merit  selection  produce  better  judges 
than  unilateral  selection  by  the  Governor?  This  is  the 
ultimate  question.  Unfortunately  we  will  probably  never 
know  the  answer.  We  will  never  know  who  the  Gover- 
nor by  himself  might  have  selected  for  each  of  the 
fifteen  vacancies  he  filled  from  lists  of  nominees,  and 
we  will  therefore  never  know  how  well  his  direct 
selectees  might  have  ser\ed.  In  a  year  or  two  we  will 
know  generally  what  kind  of  judges  the  voluntary  plan 
can  produce.  (All  of  the  Governor's  appointees  were 
elected  to  regular  terms  in  1978:  only  four  had  con- 
tested primaries  and  only  one  had  a  contested  elec- 
tion.) If  the  performance  of  these  judges  collectively  is 
good,  the  Governor  niav  be  encouraged  to  extend  the 
plan,  both  in  years  and  in  kinds  of  judges  covered,  until 
the  General  Assembly  can  consider  once  more  — and 
this  time  with  the  Go\ernor's  endorsement  — the  ad\an- 
taues  of  statutorv  merit  selection."  D 
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5.  In  July  I47H,  after  this  article  was  completed  but  before  the 
original  executive  order  had  expired  on  July  2S.  a  vacancy  arose  in  a 
.s/;er/a/ superior  court  judgeship.  .\  special  judgeship  (there  are  only 
eight)  is  filled  by  law  h\  gubernatorial  appointment.  Residence  in  a 
particular  district  is  rvu  a  requirement,  but  apparently  because  the 
retiring  judge  was  from  'he  Fourth  Division,  the  Governor  amended 
his  executive  order  to  Jirect  the  Fourth  Division  panel  of  the 
Nominating  Commission  i  rather  than  the  entire  Commission,  which 
would  otherwise  have  acted  on  a  special  judgeship)  to  nominate 
three  candidates  from  the  29  counties  of  that  division.  Although  this 
judgeship  expires  June  30.  1974,  subject  to  the  Governor's  power  to 
renew  for  four  years,  there  were  ten  applicants  for  this  vacancy.  This 
was  an  adequate  number  for  screening  purposes,  but  perhaps  not  as 
many  as  might  have  been  desirable  from  such  a  large  area  The  three 
nominees  included  a  chief  district  court  judge  and  two  private  practi- 
tioners. One  of  the  practitioners  had  served  as  a  special  judge  over  a 
decade  earlier;  he  was  the  Governor's  choice. 

At  a  press  conference  in  late  August  1978,  the  Governor  an- 
nounced that  he  anticipated  renewing  the  executive  order  upon  the 
completion  of  some  technical  amendments.  At  press  time  the  order 
had  not  been  reissued. 
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A  Summary  of  the  Judicial  Standards 
Commission's  Work 


C.  E.  Hinsdale 


IN  NOXEMBER.  1972,  North  Carolina  voters  ratified  a 
constitutional  amendment  that  authorized  the  General 
Assembly  to  prescribe  an  additional  procedure  for 
removal  of  judges,  and  for  the  first  time,  a  procedure 
for  censuring  judges.  Procedures  for  removal  by  im- 
peachment and  joint  legislati\e  resolution  existed,  but 
thev  were  clumsy  and  seldom  used.  In  addition,  the 
General  .Assembly  felt  the  need  for  a  disciplinary  meas- 
ure, short  of  removal,  for  less  severe  judicial  mis- 
conduct that  was  not  being  corrected  at  the  time. 

Effecti\e  January  1.  1973,  the  General  Assembly  es- 
tablished a  Judicial  Standards  Commission'  to  carry  out 
the  amendment's  pro\isions  — namely.  (1)  removal  of  a 
judge  for  mental  or  physical  incapacity,  and  1 2 1  censure 
or  removal  of  a  judge  for  (a)  willful  misconduct  in 
office,  lb  I  willful  and  persistent  failure  to  perform  his 
duties,  (c)  habitual  intemperance,  id)  conviction  of  a 
crime  involving  moral  turpitude,  or  lei  conduct  prej- 
udicial to  the  administration  of  justice  that  brings  the 
judicial  office  into  disrepute.  Under  the  new  law  a 
remo\ed  judge  is  disqualified  from  holding  further 
judicial  office. 

The  Judicial  Standards  Commission  has  se\en  mem- 
bers: a  Court  of  .Appeals  judge,  a  superior  court  judge. 
and  a  district  court  judge,  each  appointed  by  the  Chief 
Justice  of  the  State  Supreme  Court;  two  lawyers.  acti%e 
practitioners  for  at  least  ten  years,  appointed  by  the 
State  Bar  Council:  and  two  laymen,  appointed  by  the 
Go\ernor.  The  Commission  in\estigates  complaints 
against  judges.  If  its  preliminary  inquiry  indicates  some 
substance  to  the  complaint  and  if  it  has  authoritv  o\"er 
the  subject,  the  Commission  offers  a  confidential  due- 
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process  hearing  to  the  iudge.  .After  the  formal  hearing, 
if  fi\e  Commission  members  concur,  a  recommenda- 
tion for  censure  or  removal  of  an  offending  judge  is 
forwarded  to  the  Supreme  Court  for  final  action.  The 
Court  ma\  approve  the  recommendation,  change  it 
I  from  censure  to  remo\al  or  vice  versa),  disapprove  it. 
or  remand  it  for  further  action  ifor  example,  investiga- 
tion). 

In  its  1977  annual  report,  the  Commission  included 
some  caseload  figures  for  the  first  fi\  e  years.  The  total 
number  of  inquiries  (complaints)  concerning  judges 
during  this  period  was  215.  Of  this  number.  128  (about 
60  per  cent)  were  not  within  the  Commission's  jurisdic- 
tion. Primarily  these  complaints  related  to  litigation 
results  (who  won  and  by  what  procedural  means i.  and 
the  proper  channel  for  disposition  is  the  traditional 
appeal  to  a  higher  court.  ( This  60  per  cent  figure  is  con- 
sistent with  that  of  man\'  other  states  that  ha\e  similar 
commissions.)  The  Commission  decided  that  26  com- 
plaints ( 12  per  cent!  were  too  trivial  to  warrant  further 
investigation.  It  conducted  a  preliminary  in%estigation 
in  about  25  per  cent  of  the  complaints  with  the  follow- 
ing results:  fifteen  complaints  were  terminated  without 
further  action:  the  respondent  judge  accepted  an  in- 
formal (nonstatutory!  reprimand  in  se\en  cases:  the 
respondent  judge  \acated  office  during  the  investiga- 
tion in  seven  cases:  several  cases  were  unfinished:  and 
five  were  recommended  to  the  Supreme  Court  for 
censure  (the  Court  issued  a  formal  censure  in  each  of 
them).  In  1978  the  Commission  recommended  the  re- 
moval of  a  judge,  but  the  Court  issued  a  censure  in- 
stead. At  this  time  (December  1978)  a  recommendation 
for  removing  a  resigned  judge  is  pending  before  the 
Supreme  Court. 

In  the  first  case  to  reach  the  Supreme  Court  under 
the  new  procedure  i/n  re  C)-uichfield\.  District  Court 
Judge  Crutchfield  was  censured  for  signing  judgments 
authorizing  limited  driving  permits  without  inquiry  as 


to  the  factual  basis  for  the  permits,  when  the  facts  did 
not  authorize  his  action,  and  in  the  absence  of  the  dis- 
trict attorney.  The  Court  held  this  to  be  conduct  preju- 
dicial to  the  administration  of  justice  that  brings  the 
judicial  office  into  disrepute.-  In  all  subsequent  censures 
lln  re  Edens.  In  re  Stuhl.  In  re  Nnwell.  In  re  Hardv.  In 
re  Martin),  the  facts  have  been  held  to  constitute  both 
willful  misconduct  in  office  and  conduct  prejudicial  to 
the  administration  of  justice  that  brings  the  judicial 
office  into  disrepute.'  Generally,  the  conduct  in  these 
cases  consisted  of  disposing  of  criminal  charges  out  of 
court  in  the  absence  of  the  district  attorney  and  the 
general  public. 

Speaking  for  the  Court  in  Nowell.  Chief  Justice 
Sharp  has  distinguished  between  willful  misconduct 
and  prejudicial  conduct  as  follows: 

Wilful  misconduct  in  office  is  the  improper  or 
wrongful  use  of  the  power  of  his  office  by  a  judge 
acting  intentionally,  or  with  gross  unconcern  for 
his  conduct,  and  generally  in  bad  faith.  It  involves 
more  than  an  error  of  judgment  or  a  mere  lack  of 
diligence.  Necessarily,  the  term  would  encompass 
conduct  involving  moral  turpitude,  dishonesty,  or 
corruption,  and  also  any  knowing  misuse  of  the 
office,  whatever  the  motive.  However,  these  ele- 
ments are  not  necessary  to  a  finding  of  bad  faith.  A 
specific  intent  to  use  the  powers  of  the  judicial 


2.  In  re  Crutchfield,  289  N.C.  597  ( 1973). 

.1  In  re  Edens.  290  N.C.  299  (1976);  In  re  Stuhl.  292  N.C.  379 
(1977);  In  re  Nowell.  293  N.C.  235  (1977);  In  re  Hardy,  294  N.C.  90 
( 1978);  and  In  re  Martin.  295  N.C.  291  ( 1978). 


office  to  accomplish  a  purpose  which  the  judge 
knew  or  should  have  known  was  beyond  the  legit- 
imate exercise  of  his  authority  constitutes  bad 
faith.  .  .  . 

Wilful  misconduct  in  office  of  necessity  is  con- 
duct prejudicial  to  the  administration  of  justice 
that  brinies  the  Judicial  office  into  disrepute.  How- 
ever, a  judge  may  also,  through  negligence  or  ig- 
norance not  amounting  to  bad  faith,  behave  in  a 
manner  prejudicial  to  the  administration  of  justice 
so  as  to  bring  the  judicial  office  into  disrepute.  .  .  . 
Likewise,  a  judge  may  also  commit  indiscretions, 
or  worse,  in  his  private  life  which  nonetheless 
brings  the  judicial  office  intii  disrepute.  .  .  .^ 

The  Court  has  repeatedly  pointed  out  that  the  con- 
duct of  each  of  the  censured  judges  also  \  iolates  Canon 
3A|4)  of  the  Code  of  Judicial  Conduct,  which  reads  as 
follows: 

A  judge  should  accord  to  every  person  who  is 
legally  interested  in  a  proceeding,  or  his  lawyer. 
full  right  to  be  heard  according  to  law.  and,  except 
as  authorized  by  law.  neither  initiate  nor  consider 
ex  parte  or  other  communications  concerning  a 
pending  or  impending  proceeding.  .  .  . 


4.   In  re  Nowell.  293  N.C.  235,  248  ( 1977). 
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The  Supreme  Court  has  promulgated  the  Code  of  Ju- 
dicial Conduct  on  authorization  by  the  General  Assem- 
bly," and  the  Court  consults  the  Code  to  give  meaning 
to  the  constitutional  standards. 

In  Cnitchfield  Justice  Lake  dissented  on  the  grounds 
that  the  statute  creating  the  Judicial  Standards  Com- 
mission violated  the  due  process  and  equal  protection 
clauses  of  the  state  and  federal  constitutions  in  \arious 
ways.  In  Nowell  the  Court  answered  these  challenges  to 
the  constitutionality  of  the  statute  and  rejected  them  in 
a  6-1  decision.  In  doing  so,  it  relied  hea\ily  on  fa\orable 
decisions  on  the  same  issues  in  a  number  of  other  states 
that  have  established  judicial  discipline  commissions 
similar  to  North  Carolina's.  Nearly  all  of  the  states  now 
have  equivalent  procedures. 

The  Supreme  Court  has  taken  the  position  that  a 
proceeding  before  the  Commission  is  neither  ci\il  nor 
criminal,  but  merely  an  inquiry  into  the  conduct  of  one 
who  exercises  judicial  power  to  determine  whether  he 
is  unfit  to  hold  a  judgeship.  Since  this  is  true,  censure  or 
removal  is  to  be  regarded  not  as  punishment  but  merely 
as  a  legal  consequence  attached  to  adjudged  judicial 
misconduct. 

In  Nowell  the  Supreme  Court  decided  that  the 
amount  of  proof  before  the  Standards  Commission 
must  be  "clear  and  convincing."  and  that,  on  review, 
the  Court  must  make  an  independent  e\aluation  of  the 
e\idence  in  determining  that  the  proof  in  the  record 
meets  that  standard. 

Judge  Hardy  was  the  fifth  judge  recommended  for 
censure  for  ex  parte  (one-sided)  dispositions  of  criminal 
cases.  The  Supreme  Court,  apparently  noting  the  in- 
effectiveness of  its  previous  censures  in  halting  this 
unethical  practice,  examined  the  applicable  statute" 
very  closely  and  concluded  in  a  4-3  decision  that  it 
could  remove  a  judge  even  though  the  Commission  had 
recommended  only  censure.  This  is  a  dictum  (unneces- 
sary to  disposition  of  the  case  at  issue),  since  the  Court 
further  decided  that  fairness  required  that  Hardy  re- 
ceive the  same  discipline  meted  out  to  earlier  similar 
offenders.  Still,  it  is  a  stern  warning  to  judges  as  to  their 
future  conduct.  The  Court  reached  the  \iew  as  to  its 
enlarged  removal  power  despite  a  sentence  in  the 
statute  that  limits  its  action  on  a  Commission  recom- 
mendation to  approval,  remand,  or  rejection.  A  well- 
reasoned  dissent  by  Justice  Lake,  in  which  Justices 
Branch  and  Moore  joined,  is  supported  bv  the  law"s 
legislati\e  history.  When  the  proposal  for  a  judicial  dis- 
ciplinary procedure  was  before  the  legislature  (1971), 


5.  N.C.  Gen.  Stat.  §  VA-io.i. 

6.  N.C.  Gen.  Stat.  §  7A-377(a). 


the  idea  was  fairly  new,  sensitive,  and  controversial:  if 
the  bill  had  contained  a  provision  allowing  the  Supreme 
Court  to  remo\e  an  elected  judge  on  a  Commission 
recommendation  for  censure,  it  probably  would  not 
have  survived. 

In  Martin,  the  sixth  and  latest  censure  case,  the 
Court  received  a  recommendation  for  removal  for  \  ari- 
ous  ex  parte  actions  and  soliciting  another  to  commit 
perjury.  The  latter  charge  it  found  unsupported  by  the 
"clear  and  convincing"  standard,  and  it  reduced  the 
discipline  to  censure,  apparently  on  the  authority  of 
Nowell.  While  the  Court  might  have  removed  Martin 
for  ex  parte  dispositions,  consistent  with  its  warning  in 
Hardy,  it  chose  not  to  do  so— possibly  because  Martin 
is  a  nonlawyer  and  was  inexperienced  as  a  judge  when 
the  misconduct  occurred. 

Currently  pending  before  the  Supreme  Court  is  a 
recommendation  that  former  District  Court  Judge 
Peoples  be  removed  and  disqualified  from  holding  judi- 
cial office  for  ex  parte  disposition  of  several  criminal 
cases:  for  placing  numerous  criminal  cases  in  se\eral 
counties  in  inactive  files  and  not  disposing  of  these 
cases  in  open  court:  and  for  receiving  "costs  of  court"" 
from  defendants  in  some  active  cases  and  not  turning 
the  costs  in  to  the  clerk"s  office  or  disposing  of  these 
cases  in  open  court.  While  under  in\estigation  and 
before  the  Commission  made  its  recommendation. 
Judge  Peoples  resigned.  The  case  thus  presents  the  in- 
teresting question  of  whether  the  Court  may  "remo\e"" 
(and  thereby  disqualify  from  future  judicial  office)  a 
former  judge  for  misconduct  arising  before  he  resigned. 
It  is  complicated  by  the  fact  that  Peoples  was  elected 
without  opposition  to  a  superior  court  judgeship  in  the 
November  1978  election.  Further.  Peoples  was  tried 
and  acquitted  by  a  superior  court  jury  in  .August  and 
again  in  November  197<S  of  various  counts  of  embez- 
zlement based  on  some  of  the  same  facts  that  support 
the  Commission"s  recommendation  for  removal.  Fin- 
ally, in  October  197i'S.  between  the  felony  trials,  he  was 
acquitted  by  a  district  court  judge  of  several  \iolations 
of  G.S,  14-231  (misconduct  by  a  public  official,  a  mis- 
demeanor). The  specific  misconduct  charged  was  a 
violation  of  the  Code  of  Judicial  Conduct  — ex  parte 
disposition  of  cases.  The  judge  ruled  that  a  violation  of 
the  Code  was  not  a  crime.  On  December  29.  1978.  the 
Supreme  Court  renuned  Judge  Peoples,  and  dis- 
qualified him  from  further  judicial  office,  for  willful 
misciMiduct  in  office. 

No  judges  have  been  removed  for  mental  or  physical 
incapacity  to  date,  but  the  imminence  of  such  pro- 
ceedings expedited  a  judicial  retirement  in  at  least  one 
instance.  The  mandatory  retirement  law  — age  72  for 
appellate  judges  and  70  for  trial  judges— has  reduced 
the  frequency  of  need  for  the  incapacity  clause.  D 
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The  North  Carolina  Sunset  Law 


Milton  S.  Heath,  jr. 


ON  JUNE  23,  1977.  North  Carolina  joined  a  growing 
number  of  states  that  have  enacted  sunset  laws.  Senator 
Willis  Whichard  of  Durham  was  the  principal  sponsor 
of  this  act.  Enactment  of  a  sunset  law  was  also  part  of 
Lieutenant  Governor  Green's  legislative  program.  The 
North  Carolina  chapter  of  Common  Cause  played  an 
important  role  in  promoting  the  proposal,  and  it  signifi- 
cantly shaped  the  structure  and  content  of  the  bill  in 
pre-introduction  conferences  with  legislators. 

Although  some  state  programs  are  scrutinized  closely 
by  each  legislature  during  the  budget  process,  some 
agencies  are  rarely  if  ever  re-evaluated  by  the  legislature 
once  the  initial  stir  of  interest  attending  their  creation 
has  passed.  The  Sunset  Law  is  aimed  especially,  though 
not  exclusively,  at  these  unexamined  programs.  It 
provides  for  automatic  termination  at  a  specified  time 
of  the  statutes  creating  certain  state  programs  unless 
they  are  later  continued  by  the  state  legislature.  The 
termination  provision  will  force  a  periodic  evaluation 
by  the  legislature  based  on  the  recommendations  of  a 
new  "Sunset  Commission"  and  compel  a  calculated 
decision  to  continue  or  abolish  the  program.  For  some 
agencies  on  the  list,  this  may  mean  little  more  than  a 
mild  dose  of  publicity  and  some  minor  renovations,  but 
for  others  it  could  well  mean  oblivion  or  at  least  a 
reduced  role  as  they  are  merged  into  other  organi- 
zations. 

About  thirty-three  program-enabling  laws  are  sched- 
uled to  be  examined  in  each  of  three  biennia.  beginning 
with  1977-79.  Each  listed  program  will  be  given  a  per- 
formance evaluation  based  on  detailed  standards  spelled 
out  in  the  Sunset  Law.  These  standards  lean  heavilv  on 
performance  of  program  objectives,  economic  or  ac- 
counting criteria,  and  consumer-oriented  criteria. 

During  the  first  biennium,  ending  June  30,  1979,  the 
focus  will  be  mainly  on  occupational  licensing  laws  that 
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lie  outside  the  medical  and  health  field,  which  itself  will 
be  the  focus  of  attention  in  the  second  biennium.  Agri- 
cultural business  licensing  laws,  plus  an  assortment  of 
very  recently  enacted  legislation  and  some  insurance 
licensing  laws,  will  be  considered  in  the  third  biennium. 
Outside  the  business  and  occupational  licensing  field, 
one  other  important  subject  is  covered  by  the  Sunset 
Lav\':  legislation  concerning  environmental  protection 
and  natural  resources  management.  Beginning  in  the 
first  biennium  but  coming  to  a  head  in  the  second 
biennium,  most  of  the  state's  important  en\ironmental 
and  natural  resources  laws  will  be  reviewed.  This 
coverage  was  not  included  in  the  original  bill  but 
resulted  from  an  amendment  added  in  Senate  com- 
mittee. 

The  Sunset  Commission  will  make  recommendations 
to  the  legislature  concerning  the  listed  agencies,  after 
holding  hearings  and  developing  a  record  with  the  help 
of  its  staff.  Officially  designated  the  Governmental 
Evaluation  Commission,  this  Commission  itself  will  be 
"sunsetted"  in  19X3  when  it  completes  its  third  biennium 
of  work.  Six  Commission  members  are  appointed  by 
the  Governor,  two  by  the  Speaker  of  the  House,  and 
two  by  the  Lieutenant  Governor.  Aside  from  these  four 
legislative  appointees,  no  legislators  or  other  state 
employees  or  officials  are  allowed  to  serve. 

The  Commission  and  its  staff  are  organized  and 
under  way,  after  some  beginning  delays  in  selection  of 
the  Commission  members.  Governor  Hunt.  Lieutenant 
Governor  Green,  and  Speaker  Stewart  have  appointed 
an  exceptionally  able  and  experienced  group  of  public 
servants  as  initial  Commission  members.  The  Commis- 
sion has  selected  one  of  its  members.  Paul  Vick,  as 
chairman  for  a  one-year  term,  which  expires  in  March, 
1979,  and  it  has  designated  as  executive  director  Paul 
Jordan,  who  is  experienced  in  industrial  management 
and  state  government  and  has  a  master's  degree  from 
the  University  of  Iowa  in  industrial  and  management 
engineering.  The  Commission  is  composed  as  follows: 
Appointed  hy  Governor  I  terms  expire  June  30.  198(11— 
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Paul  Vick  (Chairman),  Nancy  Chase.  Emanuel  Douglas, 
Jack  Fleer.  Jack  Stevens,  Wymene  Valand.  Senators 
appointed  hv  Lieutenant  Governor  (until  successors 
appointed f  —  Robert  Jordan,  Marshall  Rauch.  Repre- 
sentatives appointed  by  Speaker  (until  successors  ap- 
pointed)—David  Bumgardner,  Ben  Tison. 


The  genesis  and  spread  of  the  sunset  idea 

Robert  Behn,  policy  sciences  professor  at  Duke  Uni- 
versity, recently  summarized  the  origin  of  the  sunset 
idea: 

The  notion  of  placing  a  statute  of  limitations  on 
government  programs  is  not  new.  When  he  was 
chairman  of  the  Securities  and  Exchange  Com- 
mission, William  O.  Douglas  frequently  told  Presi- 
dent Roosevelt  that  regulatory  agencies  should  last 
only  10  years.  In  The  End  of  Liberalism.  Theodore 
J.  Lowi  proposed  a  Tenure-of-Statutes  Act  to 
provide  for  automatic  termination.  The  idea  has 
been  incorporated  into  several  Congressional  pro- 
posals. A  few  years  ago.  Representative  Wilbur 
Mills  and  Senator  Mike  Mansfield  introduced 
legislation  that  would  automatically  terminate  a 
number  of  tax  deductions  over  a  three-year  period 
unless  Congress  voted  to  reinstitute  them.  More 
recently  Representative  Abner  Mikva  proposed  a 
Regulatory  Agency  Self-Destruct  Act,  and  Senator 
Gary  Hart  proposed  a  Federal  Agency  Pilot  Term- 
ination Act.  Senators  Charles  H.  Percy.  Robert  C. 
Byrd.  and  Abraham  Ribicoff  have  a  similar  (if  less 
exotically  titled)  bill  that  would  terminate  all 
regulatory  activities  over  a  period  of  eight  years. 

The  idea  attracted  little  attention,  however. 
until  the  Colorado  chapter  of  Common  Cause 
christened  the  automatic-termination  concept  "sun- 
set," developed  a  bill  for  the  periodic  termination 
of  43  state  regulatory  hoards  and  commissions,  and 
organized  an  ideologically  very  diverse  coalition  of 
legislators  that  overwhelmingly  enacted  the  first 
sunset  law.  One  columnist  called  the  Colorado  bill 
"the  freshest  and  possibly  most  significant  law  of 
the  197(rs."' 

Two  sunset  bills  are  currently  pending  before  Con- 
gress (as  of  September  15,  1978).  The  Senate  Govern- 
mental Affairs  Committee  has  reported  Senator  Mus- 
kie's  bill  (S.  2),  co-sponsored  by  Senators  Glenn  and 
Roth  (S.  Rep.  No.  981,  93th  Cong..  2d  Sess.  July  13, 
1978).  It  would  put  most  federal  programs  on  six-year 
review  and  termination  cvcles.  (Two  vears"  work  has 


already  been  devoted  to  the  Muskie  bill.  In  an  earlier 
form  it  had  over  100  House  signers  and  55  Senate  co- 
sponsors,  including  Senators  Goldwater.  McGovern. 
Eastland,  Kennedy,  Helms,  and  Percy.  I-  Another  bill 
(S.  600)  — limited  to  regulatory  activities  and  sponsored 
by  Senators  Percy.  Ribicoff,  and  Byrd  — is  still  before 
the  Senate  Governmental  Affairs  Committee. 

Since  Colorado  passed  its  sunset  law  in  1976.  twenty- 
nine  other  states  have  followed  suit:  .Alabama,  Alaska. 
Arizona,  Arkansas,  Connecticut,  Florida,  Georgia, 
Hawaii,  Indiana,  Kansas,  Louisiana.  Maine,  Maryland, 
Montana,  Nebraska,  New  Hampshire.  New  Mexico, 
North  Carolina,  Oklahoma,  Oregon.  Rhode  Island. 
South  Carolina,  South  Dakota.  Tennessee,  Texas, 
Lltah,  Virginia,  Vermont,  and  Washington.  Eight  other 
states,  at  latest  word,  were  considering  sunset  bills: 
California,  Delaware.  Illinois.  Massachusetts.  Michigan, 
New  Jersey.  Ohio,  and  Pennsylvania.'  The  Alabama 
and  Virginia  sunset  laws  do  not  include  an  automatic 
termination  mechanism;  in  these  states  the  burden 
remains  on  the  legislature  to  terminate  programs.  I  Ala- 
bama's program  has  been  dubbed  a  "high-noon"  law.) 
Sunset  laws  have  been  \etoed  by  the  governor  in  Iowa, 
Mississippi,  and  West  Virginia. 

Experience  in  implementing  the  state  laws  is  still 
limited,  but  some  early  evaluations  are  cttming  in.  As 
might  be  expected,  the  results  are  mixed.  Common 
Cause  makes  a  rather  optimistic  overall  assessment  in 
its  most  recent  report: 

In  1977,  Colorado  and  Alabama  were  the  first 
two  states  to  implement  Sunset  laws.  In  Colorado, 
the  experience  was  good,  with  13  agencies  subject 
to  two  outside  evaluations  each.  Three  boards 
were  terminated  and  others  consolidated  or  re- 
established with  modifications  designed  to  impro\  e 
their  performance.  Action  on  several  boards  was 
delayed  until  1978.  The  1977  Alabama  experience 
was  a  case  study  in  how  a  Sunset  process  should 
not  work.  The  part  time  legislature  acted  on  over 
200  agencies.  Because  of  the  crushing  workload, 
few  detailed  evaluations  were  prepared  and  the 
information  that  was  assembled  was  not  used  to 
change  statutes  or  adjust  budgets. 

The  1978  Sunset  implementation  experience  has 
been  positive.  In  the  seven  states  implementing 
Sunset  laws  for  the  first  time  — Florida.  Georgia, 
Hawaii,  Nebraska,  New  Mexico,  Oklahoma,  and 
South  Dakota  — legislative  action  has  been  respon- 
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sible.  based  on  e\aluation  and  deliberation.  The 
results  to  date  generally  resemble  the  1977  Colo- 
rado experience.  Some  agencies  ha\e  been  termi- 
nated but  most  ha\e  been  recreated  with  modifica- 
tions designed  to  impro\e  their  performance.  In- 
ternal improvements  not  requiring  statutor\  change 
ha\e  been  made  by  many  boards  in  anticipation  of 
their  Sunset  re\ie\vs.^ 


A  less  optimistic,  if  somewhat  impressionistic  \  lew. 
was  expressed  by  US.  News  and  World  Report: 

The  early  experience  of  states  pioneering  the 
sunset  concept  has  shattered  any  notion  that  the 
technique  is  a  panacea  for  bureaucratic  sprawl.  In 
those  states 

—  Only  a  handful  of  obscure  agencies  ha\e  ac- 
tually been  dissolved. 

—  While  some  agencies  ha\e  been  cut  back, 
others  have  been  expanded. 

—  State  legislators  are  demonstrating  that  they 
can  easily  spend  more  money  evaluating  agen- 
cies than  they  save  as  a  result  oi  such  reviews." 

Scholarly  skepticism  has  been  expressed  in  articles 
such  as  Robert  Behn's.  "The  False  Dawn  of  the  Sunset 
Laws.""  Speaking  particularly  to  proposed  federal  legis- 
lation. Behn  questions  the  seriousness  of  sunset's  threat 
of  agency  termination.  He  also  echoes  complaints  of 
witnesses  at  Senate  hearings  on  the  Muskie  bill  con- 
cerning the  heavy  workload  it  would  impose  on  con- 
gressional committees.  Concern  about  the  burden  of 
sunset  on  overloaded  legislators  and  the  risk  of  politi- 
cally inspired  inroads  on  unpopular  but  needed  pro- 
grams is  reflected  elsewhere." 

Common  Cause's  figures  show  the  following  results 
for  state  evaluations  conducted  through  197(S  in  eight 
states: 

Alabama:  Legislature  voted  on  269  agencies  with 
little  formal  evaluation,  terminating  28  nonfunctioning 
agencies  and  continuing  241:  Colorado:  13  evaluations. 
3  boards  terminated,  and  10  consolidated  or  continued 
with  changes:  Florida:  12  evaluations.  4  laws  repealed. 
8  re-enacted  with  changes:  Georoia:  10  evaluations.  1 
board  terminated,  and  9  continued  with  changes; 
Hawaii:  6  evaluations,  all  boards  and  agencies  con- 
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tinued  u  ith  changes;  Sehraska:  14  evaluations.  4  boards 
terminated,  and  15  continued  with  changes:  Oklahoma: 
21  boards  evaluated.  12  terminated,  and  9  continued 
with  changes;  and  South  Dakota:  4  boards  and  agencies 
evaluated.  1  terminated,  and  X  continued  with  changes 
(including  one  one-year  extension  for  further  study  I. " 

Colorado's  year  of  experience  in  reviewing  13  agen- 
cies gives  some  idea  of  the  cost  of  an  active  sunset 
program.  Performance  audits  by  the  state  auditor  con- 
sumed 9.000  man-hours  at  a  cost  of  S133.315  in  profes- 
sional staff  time.  Another  S25.000  in  grants  was  spent  to 
hire  LIniversity  of  Colorado  graduate  students  to  work 
as  staff  to  the  sunset  ayencv." 


How  does  North  Carolina's 
law  compare  with  others? 

Comparing  North  Carolina's  law  with  those  of  29 
states  in  detail  would  be  impractical,  but  a  general 
model  of  comparison  endorsed  by  Common  Cause  and 
accepted  in  large  part  by  most  states  is  available.  This 
model,  first  enunciated  by  John  Gardner  in  testifying 
before  a  L'.S.  Senate  subcommittee  in  1976.  consists  of 
ten  principles; 

First;  Programs  and  agencies  should  automatic- 
ally terminate  at  a  certain  date  unless  affirmatively 
re-created  by  law.  |.411  but  two  states  have  done 
this.] 

Second;  Termination  should  be  periodic  (e.g.. 
everv'  seven  or  nine  years)  in  order  to  institution- 
alize the  program  review  process. 

Third:  Like  all  significant  innovations,  introduc- 
tion of  the  Sunset  mechanism  will  be  a  learning 
process  and  should  be  phased  in  gradually.  |. About 
one-fourth  of  the  states  that  hav  e  a  sunset  law  hav  e 
not  followed  this  advice  and  have  taken  on  almost 
all  government  agencies.] 

Fourth;  Programs  and  agencies  in  the  same 
policy  area  should  be  reviewed  simultaneously  in 
order  to  encourage  coordination,  consolidation, 
and  responsible  pruning. 

Fifth:  Existing  entities  ( e.g..  budget  and  planning 
offices,  legislative  auditori  should  undertake  the 
preliminary  program  evaluation  work,  but  their 
evaluation  capacities  must  be  strengthened. 

Sixth:  In  order  to  facilitate  meaningful  review, 
the  Sunset  proposal  should  establish  general  cri- 
teria to  guide  the  program  evaluation  process. 
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Seventh:  Substantive  preliminary  wori\  ,nust  he 
packaged  in  manageable  decision-making  reports 
for  top  decisionmakers  to  use  in  exercising  their 
common  sense  political  judgments. 

Eighth:  Substantive  | legislative]  comi^-ittee  re- 
organization is  a  prerequisite  to  meaning!, il  Sunset 
review. 

Ninth:  Safeguards  must  be  built  into  the  Sunset 
mechanism  to  guard  against  arbitrary  termination 
and  to  provide  for  outstanding  obligations  and  dis- 
placed personnel. 

Tenth:  Public  participation  in  the  form  of  public 
access  to  information  and  public  hearings  is  an 
essential  part  of  the  Sunset  process.'" 

Most  of  these  principles  are  incorporated  in  the  North 
Carolina  Sunset  Law  and  the  policies  that  are  being 
followed  in  implementing  it.  This  state  departed  from 
the  fifth  principle  by  giving  the  preliminary  evaluation 
responsibility  to  a  new  independent  commission  rather 
than  to  an  existing  agency.  Since  the  Sunset  Law  itself 
is  sunsetted  in  1983.  North  Carolina  has  not  yet  decided 
whether  to  follow  the  second  principle  of  periodic 
termination;  nor  has  the  General  Assembly  yet  faced 
the  issue  of  legislative  committee  reorganization  (the 
eighth  principle).  Also,  this  law  represents  a  compro- 
mise on  the  third  principle:  While  the  original  bill  pro- 
posed a  manageable  phased  program,  the  law  as  enacted 
added  a  significant  number  and  variety  of  agencies  to 
the  sunset  list. 


A  progress  report  on  the  North  Carolina  program 

As  of  October,  I^IH.  the  North  Carolina  Governmen- 
tal Evaluation  Commission  was  organized,  almost  fully 
staffed  within  the  limits  of  its  budget,  and  settled  into  its 
office.  It  was  moving  into  the  evaluation  of  the  laws  and 
programs  on  the  1979  sunset  list.  Staff  composition  was 
strong  on  legal  talent  but  light  on  economic  and  finan- 
cial analysis  skills:  the  executive  director  is  seeking  to 
achieve  a  better  staff  balance  by  adding  personnel  and 
using  consultants  or  assistance  from  other  agencies. 

An  important  preliminary,  the  format  of  the  evalua- 
tion process,  has  now  been  established.  Basic  informa- 
tion has  been  gathered  concerning  the  agencies  on  the 
1979  sunset  list,  and  the  Commission's  staff  is  analvzintj 
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this  information.  The  statute  requires  public  hearings 
to  be  held  on  the  Commission's  proposed  report  con- 
cerning each  agency  under  review.  The  Commission 
has  also  held  a  set  of  pre-evaluation  hearings  to  pro\  ide 
a  formal  opportunity  for  public  input  to  the  report. 

The  Commission  plans  to  concentrate  first  on  two 
groups  of  agencies  associated  with  the  construction  and 
housing  industry:  Group  I:  Real  Estate  Licensing  Board, 
Licensing  Board  for  Contractors.  Board  of  .Architec- 
ture. Board  of  Landscape  Architects,  and  Board  of 
Water  Well  Contractor  Examiners:  Group  II:  State 
Board  of  Examiners  of  Electrical  Contractors.  Board  of 
Examiners  of  Plumbing  and  Heating  Contractors.  Board 
of  Refrigeration  Examiners,  Board  of  Registration  for 
Engineers  and  Land  Surveyors,  and  State  Board  of  Ex- 
aminers of  Watchmaking  and  Repairing, 

These  two  groups  were  selected  as  a  work  unit, 
partly  because  of  the  strong  public  interest  in  the  in- 
dustry and  partly  because  of  previous  work  done  by  the 
Attorney  General's  Office  that  will  help  the  Commis- 
sion and  its  staff  get  off  to  a  running  start. 

Other  laws  soon  to  be  studied  include  the  Mining  .Act 
and  the  Dam  Safety  Law,  two  of  the  environmental 
laws  on  the  1979  sunset  list.  The  sunset  staff  has  also 
identified  several  inactive  or  unconstitutional  laws  on 
the  1979  list  as  possible  subjects  for  recommendations 
to  the  1979  General  Assembly. 

Although  it  is  possible  that  additional  agencies  can 
be  reviewed  this  biennium,  realistically  it  is  unlike.y. 
Thus  the  Commission  has  a  target  of  evaluating  approx- 
imately half  of  the  33  laws  assigned  to  it  for  re\  ieu  by 
the  General  Assembly  in  1978-79.  Since  its  staff  will  be 
able  to  de\'0te  only  about  four  months  of  work  tci  these 
agencies,  the  average  pace  of  work  appears  to  be  much 
faster  than  was  projected  by  the  Sunset  Law. 

The  prospect  for  the  Sunset  Law  is  in  many  respects 
promising.  An  opportunity  is  provided  for  weeding  out 
obsolete  and  unnecessary  programs  that  have  accum- 
ulated for  want  of  continuing  surveillance.  .Abuses  that 
mav  have  crept  into  some  programs  can  be  eliminated. 
Desirable  consolidation  or  reorganization  of  some 
functions  or  priigrams  may  be  uncovered.  Long-needed 
statutory  revisit>ns  may  be  stimulated.  Some  economies 
may  be  possible  as  a  byproduct  of  one  or  am^ther  of 
these  opportunities.  And,  of  course,  the  General 
Assembly  may  decide  to  renew  the  law  and  extend  the 
sunset  process  to  other  parts  of  state  government. 

After  a  late  start,  the  sunset  program  is  now  on  a 
sound  footing.  But  if  much  has  been  accomplished, 
much  more  remains  to  be  done.  What  are  some  of  the 
challenges  and  obstacles  that  lie  ahead? 

(1)  The  Commission  and  its  staff  must  work  their 
wav  through  the  evaluative  process  and  make  some 
hard  decisions  that  will  break  new  ground.  For  these 
decisions  to  stand  up  under  the  pressures  that  will  be 
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exerted  on  them,  they  must  be  based  on  an  independ- 
ent. high-quaUty  record.  Along  the  way.  the  evaluative 
capability  of  the  Commission's  staff  or  other  resources 
must  be  expanded  in  areas  such  as  economics  in  order 
to  mold  an  effective  decision-making  machinerv. 

(2)  If  the  Commission  recommends  substantial  re- 
visions in  any  of  the  laws  that  it  reviews  this  biennium.  a 
great  deal  of  bill-drafting  may  need  lo  be  done  within  a 
short  period  of  time  in  preparation  for  the  1979  Gener- 
al Assembly.  As  of  September  1978.  the  bill-drafting 
delivery  system  had  not  been  de\eloped.  though  the 
subject  was  under  consideration.  .A  number  of  impor- 
tant and  delicate  questions  will  need  to  be  answered  in 
this  respect.  Who  will  draft  the  bills?  Who  will  re\iew 
the  drafts?  Who  will  translate  the  Commission's  recom- 
mendations into  drafting  instructions  and  work  with  the 
draftsmen  to  ensure  that  the  intended  results  were  ob- 
tained? Need  the  bill-drafting  process  be  fulU'  com- 
pleted before  the  General  Assembly's  committees  delib- 
erate and  act  on  the  Commission's  recommendations? 
These  are  no  mere  paper  or  academic  questions.  Each 
of  them  involves  the  issue  of  how  to  get  a  job  done  most 
effectively  while  giving  adequate  weight  to  the  niceties 
of  interagency  relations. 

(3)  As  this  article  is  being  written,  some  of  the  issues 
raised  in  the  preceding  two  paragraphs  are  being  con- 
sidered and  resolved.  The  next  major  set  of  issues  will 


open  up  an  entirely  new  and  untracked  ground:  the 
General  Assembly's  role  in  considering  Commission 
reports  and  the  relationships  between  the  General 
Assembly  and  the  Commission.  Among  the  important 
questions  to  be  faced  in  this  area  are:  What  legislati\e 
committee  or  committees  will  re\iew  sunset  reports 
and  develop  recommendations  for  legislati\e  action? 
How  can  the  work  of  the  Senate  and  the  House  best  be 
coordinated?  What  staffing  arrangements  should  be 
made  for  the  legislati\e  committees?  At  what  stage 
should  proposed  amendments  to  laws  on  the  1979 
sunset  list  be  drafted  lan  issue  foreshadowed  in  the  pre- 
ceding paragraph  I?  On  what  schedule  should  the  legis- 
lative committees  operate?  How  much  time  should  be 
anticipated  for  floor  debates  on  sunset  bills  (a  serious 
question,  if  recent  experience  with  occupational  licens- 
ing bills  is  any  guide  I?  What  preliminary  matters  need 
to  be  resohed.  such  as  exiensitins  for  some  sunset 
studies  now  scheduled  for  consideration  and  action  in 
1979,  and  when  should  these  matters  be  resoKed?  What 
extensions  should  be  granted,  if  any.  and  for  how  long? 
What  arrangements  should  be  made  for  cooperation 
between  the  legislative  committees  and  the  Sunset 
Commission?  By  the  time  this  article  is  published,  these 
and  related  questions  will  need  to  be  well  along  toward 
resolution  if  the  first  round  of  the  sunset  program  is  to 
be  completed  in  reasonably  good  style.  D 
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